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Section 1.0

THE APPLICATION

1.1

APPLICANT
Wakefield Ashurst Developments Pty Ltd
c/- Peter Basha Planning & Development
PO Box 1827
ORANGE NSW 2800

1.2

OWNER
Northern Managers & Construction Pty Ltd
Wakefield Ashurst Developments Pty Ltd
PO Box 359
CASTLE HILL NSW 1765

1.3

LAND
The subject land at the time of approval was Lot 1 DP 833569, Parish of March,
County of Wellington. Since approval ofthe DA the approval subdivision is now
registered as Lots 101-144 DP 1233685. The proposed modification

relates to

the balance lot which is Lot 144 DP 1233685. The street address is 74 Beer
Road, Orange. The location of the subject land is depicted below.

'

....
I

-- - S~BJECT LAND

I
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CONSENT HISTORY
342/2013(1)
Approval for Subdivision {114 Lot Residential and three Public Reserve Lots) and
Demolition (Ancillary Structures) was granted by Council via DA 342/2013(1) on
6 May 2014.
342/2013(2)
The consent was modified

as granted

by Council via DA342/2013(2)

for

Subdivision {117 lot residential and three public reserve lots) and Demolition
(ancillary structures) on 16 November 2016.
1.5

DOCUMENTATION

This report describes the proposed modification

and provides an assessment

of the proposal as required under Section 4.15 of the Environmental

Planning

and Assessment Act, 1979.
The proposed

modification

is depicted

in the attached

plans by Heath

Consulting Engineers:

•

Sheet 1 of 12 Revision A dated 14/06/2019

•
•

Sheet 2 of 12 Revision A dated 14/06/2019
Sheet 3 of 12 Revision A dated 14/06/2019

•

Sheet 4 of 12 Revision A dated 14/06/2019

•
•

Sheet 5 of 12 Revision A dated 14/06/2019
Sheet 6 of 12 Revision A dated 14/06/2019

•
•
•

Sheet 9 of 12 Revision A dated 14/06/2019

•

Sheet 10 of 12 Revision A dated 14/06/2019

•
•

Sheet 11 of 12 Revision A dated 14/06/2019

Sheet 7 of 12 Revision A dated 14/06/2019
Sheet 8 of 12 Revision A dated 14/06/2019

Sheet 12 of 12 Revision A dated 14/06/2019

These plans are intended to replace the currently approved plans.
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PROPOSED MODIFICATION
Bulk Earthworks

It is proposed to modify the consent seeking approval for the additional bulk
earthworks

that have been undertaken.

The modification

relates to the

building pads that have been established on Lots 206-214, 216-228, 301-304,
306-308, 317-319.
The civil works have been carried out to establish building pads for future
residential development.
The applicant

seeks retrospective

approval for the works that have been

undertaken to date on the basis of the decision in Windy Dropdown Pty Ltd v.
Warringah Council (NSW Land and Environment Court) 2000.
Lot Layout

Approval is sought to modify approved Lots 332-347 (at the western edge of
the site). Generally, the lots have been made slightly wider and Lot 346 and
347 have been replaced by a single larger lot to some 1,140m2• As a result of
this modification,

the number

of lots reduces by 1 lot (i.e. total of 116

residential lots).

Peter Basha
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TOWN PLANNING CONSIDERATIONS

In determining

the application,

Council must take into consideration

matters under section 4.15(1) of the Environmental

the relevant

Planning and Assessment Act,

1979. These are assessed below.

2.1

PROVISIONS OF ENVIRONMENTAL PLANNING INSTRUMENTS
The proposal is subject to the provisions of Orange Local Environmental Plan
2011 (the LEP). A consideration of the relevant matters is provided below.
Zoning
The subject land is zoned Rl General Residential. The objectives of the Rl Zone
are:

•

To provide for the housing needs of the community.

•

To provide for a variety of housing types and densities.

•

To enable other land uses that provide facilities or services to meet the day
to day needs of residents.

•

To ensure development

is ordered in such a way as to maximise public

transport patronage and encourage walking and cycling in close proximity
to settlement.

•

To ensure that development

along the Southern

Link Road has an

alternative access.
The proposed modification

remains consistent with the zone objectives as

follows:

•

The subdivision as modified is consistent with the first stated objective as
the creation of new residential lots in this location will provide for the
housing needs of the community.

•

The subdivision as modified is consistent with the second stated objective
as the proposed lots will enable a variety of housing types and densities.
Peter Basha
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of the third stated objective, the subdivision as modified

would result in the creation of vacant allotments that are intended to be
used for residential purposes but may also be suitable for other compatible
land uses that meet the day to day need of residents.
•

In consideration

of the fourth stated objective, the subject land is on the

urban fringe and it is anticipated that it will eventually be serviced by public
transport

routes. The subject land is reasonably positioned to encourage

cycling and walking to certain sections of the City.
•

The fifth stated objective

pertaining

to the Southern

Link Road is not

relevant.
Permissibility

DA 342/2013(1) was approved as a permissible use. The proposed modification
of the existing consent remains permissible with consent and Council requires
that it be considered pursuant to Section 4.55(2) ofthe Environmental Planning
and Assessment Act, 1979 which provides as follows:

A consent authority may, on application being made by the applicant or any
other person entitled to act on a consent granted by the consent authority and
subject to and in accordance with the regulations, modify the consent if:
a) it is satisfied that the development to which the consent as modified relates
is substantially
consent

the same development

as the development

for which

was originally granted and before that consent as originally

granted was modified (if at all}, and
b) it has consulted with the relevant Minister, public authority or approval
body (within the meaning of Division 4.8) in respect of a condition imposed
as a requirement of a concurrence to the consent or in accordance with the
general terms of an approval proposed to be granted by the approval body
and that Minister, authority or body has not, within 21 days after being
consulted, objected to the modification of that consent, and
c) it has notified the application in accordance with:
i)

the regulations, if the regulations so require, or

ii) a development

control plan, if the consent authority is a council that

has made a development control plan that requires the notification or
advertising of applications for modification of a development consent,
and
Peter Basha
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d) it has considered

any submissions

made

concerning

the proposed

modification within the period prescribed by the regulations or provided by
the development control plan, as the case may be.
Based on the information
demonstrated

provided in this report and the attached plans, it is

that the proposed modification

is of minimal environmental

impact and the consent as modified is substantially the same development for
which the consent was originally granted.
The

subdivision

as

originally

proposed

was

processed

as

Integrated

Development because it involves works within 40 metres of a creek as defined
in Sections 88, 90 and 91 of the NSW Water Management

Act, 2000. Council

has obtained the general terms of approval of the NSW Office of Water and
these are included in the Notice of Determination.

The proposed modification

does not affect the layout within 40 metres of the existing watercourses and
comprises completed works within the existing lots. Given the separation to
the

identified

modification

watercourse,

it is not considered

necessary to refer the

application to the Office of Water in this instance.

Clause 1.2 Aims of Plan
The aims of the LEP are as follows:
a)

to encourage development

that complements

and enhances the unique

character of Orange as a major regional centre boasting a diverse economy
and offering an attractive regional lifestyle,
b) to provide for a range of development
social, economic and environmental
allows the
implementing
c)

needs of present

opportunities

that contribute to the

resources of Orange in a way that

and future generations

to be met

by

the principles of ecologically sustainable development,

to conserve and enhance the water resources on which Orange depends,
particularly water supply catchments,

d) to manage rural land as an environmental

resource that provides economic

and social benefits for Orange,
e) to provide a range of housing choices in planned urban and rural locations
to meet population growth,
f)

to recognise and manage valued environmental
scenic features of Orange.
Peter Basha
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The proposed modification
involve

a significant

is not adverse to the aims of the LEP, as it does not

change to the

nature

or scale of the

approved

development.
Clause 2. 7 Demolition requires development consent

Pursuant to this clause, the demolition
development

of a building or work requires the

consent of Council.

Consent is already granted for the demolition

of the existing sheds, dwelling,

garage and ancillary structures.
Clause 4.1 Minimum Subdivision Lot Size

A Minimum Lot Size does not apply to the subject land.
Clause 7.3 Storm water management

Clause 7.3 of the LEP applies. The objective of this clause is to minimise the
impacts of urban stormwater on the land to which the development
and on adjoining

downstream

properties,

native

bushland

applies,

and receiving

waters.
The internal

stormwater

drainage system has been updated to reflect the

modification

and additional earthworks. It will convey stormwater

runoff from

the subdivision at a 1 in 10 year average recurrence interval design storm as
per Council's standard design criteria.
The Erosion and Sedimentation

Control Plan (Plan 9, 10 and 11 prepared by

Heath Consulting Engineers} has been updated to reflect the modification
demonstrates

the measures incorporated

Erosion and Sediment
construction

Control

during the earthworks

Plan will be carried through

and

stage. The

to the post-

phases of the development.

Clause 7.4 Terrestrial biodiversity

According to the Terrestrial

Biodiversity

Map in Orange LEP 2011, the very

southern edge of the site of the proposed modification

is identified as having

high biodiversity sensitivity.
As such, Clause 7.4 of the LEP applies. The objective of this clause is to maintain
terrestrial

biodiversity by:
Peter Basha
Planning
& Development
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protecting native fauna and flora, and

b) protecting

the

ecological

processes

necessary

for

their

continued

existence, and
c)

encouraging the conservation

and recovery of native fauna and flora and

their habitats.
The potential

impact

of the proposed

modification

upon biodiversity

is

considered minimal and is addressed in Section 2.5.3 of this report.
Clause 7.6 Groundwater vulnerability

The subject land is defined on the Orange Local Environmental
Water Map as having groundwater

vulnerability.

Plan 2011 -

Clause 7.6 of the LEP applies.

The objectives of this clause are to maintain the hydrological functions of key
groundwater

systems and to protect vulnerable groundwater

depletion and contamination

as a result of inappropriate

There are no aspects of the proposed modification
or additional impact on groundwater
Clause 7.11

development.

that would cause adverse

resources.

Essential services

Clause 7.11 states that development
development

consent

must

not

be granted

to

unless the consent authority is satisfied that any of the following

services that are essential for the proposed development
adequate

resources from

arrangements

are available or that

have been made to make them

available when

required:
a) the supply of water,
b) the supply of electricity,
c)

the disposal and management of sewage,

d) storm water drainage or on-site conservation,
e)

suitable road access.

The subdivision as modified satisfies this clause as each of the proposed lots
will be serviced with town water, reticulated
electricity and suitable road access.
Peter Basha
Planning & Development
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PROVISIONS OF DRAFT ENVIRONMENTAL PLANNING INSTRUMENTS
There are no known draft regional or state planning instruments that apply to
the subject land or proposed modification.

2.3

PROVISIONS OF DEVELOPMENT CONTROL PLANS
The proposed
requirements

modification

of the approved

subdivision

is subject to the

of Orange Development Control Plan 2004 - 7 Development in

Residential Areas. The DCP sets the Planning Outcomes for subdivision in the
Waratah residential area. The proposed modification

is considered satisfactory

as follows:
Planning Outcome 1 - The subdivision layout is generally in accordance with the
Conceptual Subdivision layout (Appendix 16.6).

The proposed modification

does not seek to alter or change the approved

subdivision layout.
Planning Outcome 2 - Subdivision design and construction complies with the Orange
City Development and Subdivision Code.

The attached

plans were drawn to the specifications

of the site and in

accordance with Orange City Development and Subdivision Code.
Planning Outcome 3 - lots are oriented to maximise energy-efficiency principles.
Where practicable, lots are rectangular rather than splay shaped and oriented to
provide the long axis within the range N200W to N300E or E200N to E300S.

The proposed lots remain within the acceptable orientation range to achieve
satisfactory solar access.
Planning Outcome 4 - lots adjoining Farrell Road and industrial lands in Clergate
Road and Ralston Drive have a minimum area of 2,000m2•

This Planning Outcome is not relevant to the proposed modification.
Planning Outcome 5 - Battleaxe lots have a minimum area of 650m2, excluding the
access handle. Access handles have a minimum width of 4.Sm incorporating a 3mwide driveway.

The proposed modification

does not seek to alter or change the current lot

layout and arrangement.
Peter Basha
Planning & Development
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Planning Outcome 6 - Local collector roads connect to the Northern Distributor
Road, Clergate Road and Farrell Road generally at the locations shown on the
Conceptual Subdivision Layout. Future road connections to adjoining land are
located generally in accordance with the Conceptual Subdivision Layout.

The proposed

modification

satisfies this Planning Outcome.

The proposal

maintains the connections to adjoining land as per the DCP and does not alter
the connection of this site to the existing or planned road network.
Planning Outcome 7 - Residential lots have direct frontage and access to a public
road. Access is not available to the Northern Distributor Road and Clergate Road for
adjoining lots.

The proposed modification

satisfies this Planning Outcome as each lot has

direct road frontage. The subject land has no interface with the Northern
Distributor

Road or Clergate Road.

Planning Outcome 8 - Footpath cycleways (4.5m wide) are provided in the locations
shown on the Conceptual Subdivision Layout.

The proposed modification

is not adverse to this Planning Outcome.

Planning Outcome 9 - A pedestrian overpass over the Northern Distributor Road is
provided in the vicinity of the proposed Catholic school site (i.e. Lot 2 DP 1074558).

This Planning Outcome is not relevant to the proposed modification.
Planning Outcome 10 - Hard and soft landscape treatment

is provided at the

intersection of collector roads with the Northern Distributor Road, Farrell Road and
Clergate Road.

This Planning Outcome is not relevant to the proposed modification.
Planning Outcome 11 - On-site storm water detention basins and drainage reserves
are provided.

The proposed

modification

is not adverse to this Planning Outcome.

proposed public reserves for stormwater detention

The

and drainage remain as

approved. The Erosion and Sediment Control plan has been updated to reflect
the changes to the earthworks.

Peter Basha
Planning & Development
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Planning Outcome 12 - All utility services are provided to the proposed lots. The
capacity for sewer reticulation to lots to the west of the ridgeline is investigated at
development application stage.
The proposed modification

is not adverse to this Planning Outcome. Each of

the proposed lots will be connected to available utility services in accordance
with Council's normal requirements.

Planning Outcome 13 - Significant landscape features are retained and disturbance
to natural vegetation, land/arm and overland-flow paths is minimised.
The proposed
modification

modification

is not adverse to this Planning Outcome. The

relates to changes to the ground

approved lots. There are no changes to landform

level within the identified
outside the development

area.

Planning Outcome 14 - Public open-space areas are sited in accordance with the
Conceptual Subdivision Layout. Public open-space contains significant trees/tree
groups, threatened species, populations, ecological communities or their habitats.
Public open-space areas incorporate stormwater detention basins where required.
The proposed modification

meets this Planning Outcome. As explained earlier,

the proposed public reserves are consistent with the Conceptual Subdivision
Layout and remain as approved.

Planning Outcome 15 - An assessment under section SA of the Environmental
Planning and Assessment Act 1979 is submitted at development-application stage
to identify the effect of subdivision on threatened species, ecological communities
or their habitats.
This Planning Outcome is addressed below in Section 2.5.3 of this report.

Planning Outcome 16 - Building envelopes are identified on lots with trees or tree
groups. Building envelopes, roads, drainage and service trenches are sited a
minimum 4m from trees and tree groups.
In consideration

of this Planning Outcome, the changes to the approved land

form is within the site therefore

not affecting the significant trees or tree

groups outside the approved lots.

Planning Outcome 17 - Allotments for multi-unit housing are identified on
development application plans.
This Planning Outcome has been met. Potential dual occupancy and multi-unit
housing sites have been identified on the approved plan of subdivision.
Peter Basha
Planning & Development
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PlanningOutcome 18 - Dividingfences erected on the common boundaries between
residential lots and Waratah Sportsground comprise 1.8m-high Colorbond in
'Meadow' frames and infill panels. Individual access by gates from lots to the
sportsground is not permitted.
This Planning Outcome is not relevant to the proposed modification.

Planning Outcome 19 - 15m wide landscape buffer with a vegetative height of 1520m is provided adjacent to the eastern boundary of lots adjoining Clergate Road
and on the northern boundary of parent parcel Lot 1 DP 833569.
In consideration

of this Planning Outcome, the proposed modification

has no

impact upon the buffers that have been approved in respect ofthe subject land
and development.

Planning Outcome 20 - A traffic-noise assessment (potential impacts and
attenuation measures) prepared by a qualified acoustic engineer is required for lots
adjoining the Northern Distributor Road. Consideration is given to the Noise and
Vibration Assessment prepared by Richard Heggie Associates Pty Ltd in support of
the EIS for the Northern Distributor Road.
This Planning Outcome is not relevant to the proposed modification.

PlanningOutcome 21 -A single allotment buffer is provided between residential lots
and Ibis Vineyard. The buffer incorporates a 20m-landscaping screen adjacent to the
vineyard with a vegetative height of 15-20m. A landscape plan for the buffer is
submitted with the development application for subdivision of adjoining land.
This Planning Outcome is not relevant to the proposed modification.

Planning Outcome 22 - Dwelling construction on lots directly adjoining the vineyard
proper will not proceed until development consent is granted for subdivision of the
vineyard lands. A Restriction-as-to-User will be created on the title of the adjoining
lots, restricting dwelling construction until this time.
This Planning Outcome is not relevant to the proposed modification.

2.4

MATTERS PRESCRIBED BY THE REGULATIONS
Clause 92 of the Environmental

Planning and Assessment Regulation 2000

prescribes certain matters that must be considered by Council in determining
a development

application.

Peter
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THE LIKELY IMPACTS OF THE DEVELOPMENT
The potential impacts of the proposed modification
2.5.1

are considered below.

Visual Impact

The potential visual impact of the development

was assessed as part of the

original DA considerations.
There are no aspects of the proposed modification

that would cause adverse

or additional visual impact. In particular:
•

The lot layout, arrangement and interface to open space remains the same;

•

The building

pads result in no further cut and fill than the minimum

necessary;
•

The

building

earthworks

pads form

site

establishment

when the construction

and will

avoid

further

of dwellings and ancillary structures

occurs; and
•

The vegetation

within the drainage reserve remains unaltered softening

the visual impact.
2.5.2

Traffic Impacts

The potential traffic impact of the development

was assessed as part of the

original DA considerations.
There are no aspects of the proposed modification

that would cause adverse

impacts in terms of traffic.
2.5.3

Effect

on

Threatened

Species,

Populations,

or

Ecological

Communities, or Their Habitats
The impact of the proposed development
and fauna, their populations,

on threatened

or endangered flora

habitat and ecological communities

which may

occur in the subject site has been previously assessed in the 'seven-part' test
under Section Sa of the Environmental

Planning and Assessment Act (1979)

and EPBC Act considerations.
There are no aspects of the proposed modification

that are likely to introduce

additional impacts in this regard. The proposed modification

is on land that is

devoid of native timber and has already been disturbed by the construction
lots for the approved urban residential subdivision.
Peter Basha
Planning & Development
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Cultural Values

The potential impact upon cultural values was assessed as part of the original
DA considerations.
The potential impacts of erosion and sedimentation
measures outlined

in attached

can be addressed by the

Sheets 10, 11 and 12 prepared

by Heath

Consulting Engineers.
2.5.5

Water Quality

The potential

for the development

to cause adverse impacts upon water

quality was assessed as part of the original DA considerations.
There are no aspects of the proposed modification

that would cause adverse

or additional impacts in this regard.
2.5.6

Air Quality

The potential for the development

to cause adverse impacts in terms of air

quality was assessed as part of the original-DA considerations.
There are no aspects of the proposed modification

that would cause adverse

or additional impacts in this regard.
2.5. 7

Solar Access

The original

approval

and subsequent

modification

satisfied

achieving

adequate solar access, in accordance with the publication Guidelines for Solar

Efficient Residential Subdivision in NSW. The proposed modification
earthworks
provision

and obtaining

approval for completed

for each lot will not be diminished

relates to

civil works. Solar access

as a result of the proposed

modification.
2.5.8

Social and Economic Impact

The proposed modification

would have a neutral effect in terms of social or

economic impacts.

2.6

THE SUITABILITY OF THE SITE FOR THE DEVELOPMENT
The suitability of the site was assessed as part of the original DA considerations.
Peter Basha
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to indicate that the site

as modified.

The civil works have been carried out to establish building pads to facilitate
future residential development.

The civil works included utilising machinery

whilst on site and minimise additional earthworks during dwelling construction
phase.

2.7

ANY SUBMISSIONS MADE IN ACCORDANCE WITH THIS ACT OR THE
REGULATIONS
The proposed modification

does not raise any matters or impacts that warrant

public submissions.

2.8

THE PUBLIC INTEREST
The proposed modification

is considered to be of only minor interest to the

wider public due to the relatively localised nature of potential impacts.

Peter Basha
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CONCLUSION

Based on the information
proposed

modification

provided in this statement, it is demonstrated

is of minimal

environmental

modified is substantially the same development

impact

that the

and the consent as

for which the consent was originally

granted.
The proposed modification
Environmental

is considered satisfactory in terms of Section 4.15 of the

Planning and Assessment

Act,

1979. The potential

impacts

considered to be minor.
It is requested that the proposed modification

of DA 342/2013(1) be approved.

Yours faithfully
Peter Basha Planning & Development

Per:
LUCIE BARNETT
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