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EXECUTIVE SUMMARY
OzArk Environment & Heritage (OzArk) has been engaged by Premise (the client), on behalf of
Orange City Council (the proponent) to complete an Aboriginal Due Diligence heritage
assessment for the proposed expansion of the Clergate Industrial Estate (the proposal). The
proposal is in the Orange City Council Local Government Area.
The study area includes Lot 1 DP 1085646, which encompasses approximately 28 hectares (ha)
of land located to the east of Clergate Road, on the northern outskirts of Orange.
Visual inspection of the study area was undertaken by OzArk Senior Archaeologist, Stephanie
Rusden, on 4 September 2020. The visual inspection did not record any Aboriginal sites or
identify any landforms that have potential to contain further, subsurface archaeological deposits.
Further, there are no previously recorded sites that will be harmed by the proposal.
The undertaking of the Due Diligence process resulted in the conclusion that the proposed works
will have an impact on the ground surface, however, no Aboriginal objects or intact archaeological
deposits will be harmed by the proposal.
To ensure the greatest possible protection to the area's Aboriginal cultural heritage values, the
following recommendations are made:
1) The proposed work may proceed at the study area without further archaeological
investigation under the following conditions:
a) All land and ground disturbance activities must be confined to within the study
area, as this will eliminate the risk of harm to Aboriginal objects in adjacent
landforms. Should the parameters of the proposal extend beyond the assessed
areas, then further archaeological assessment may be required.
b) All staff and contractors involved in the proposed work should be made aware of
the legislative protection requirements for all Aboriginal sites and objects.
2) This assessment has concluded that there is a low likelihood that the proposed work will
adversely harm Aboriginal cultural heritage items or sites. However, during works, if
Aboriginal artefacts or skeletal material are noted, all work should cease and the
procedures in the Unanticipated Finds Protocol (Appendix 2) should be followed.
3) Work crews should undergo cultural heritage induction to ensure they recognise
Aboriginal stone artefacts, particularly those commonly found within the Orange area (see
(see Appendix 3) and are aware of the legislative protection of Aboriginal objects under
the National Parks and Wildlife Act 1974 and the contents of the Unanticipated Finds
Protocol.
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4) The information presented here meets the requirements of the Due Diligence Code of
Practice for the Protection of Aboriginal Objects in New South Wales. It should be retained
as shelf documentation for five years as it may be used to support a defence against
prosecution in the event of unanticipated harm to Aboriginal objects.
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1

INTRODUCTION

1.1

BRIEF DESCRIPTION OF THE PROPOSAL

OzArk Environment & Heritage (OzArk) has been engaged by Premise (the client), on behalf of
Orange City Council (the proponent) to complete an Aboriginal Due Diligence heritage
assessment for the proposed expansion of the Clergate Industrial Estate (the proposal). The
proposal is in the Orange City Council Local Government Area (LGA) (Figure 1-1).
Figure 1-1. Map showing the location of the proposal.
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1.2 STUDY AREA
The study area includes Lot 1 DP 1085646, which encompasses approximately 28 hectares (ha)
of land located to the east of Clergate Road (Figure 1-2), 4.3 kilometres (km) north of the Orange
central business district.
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Figure 1-2: Aerial showing the study area.
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1.3 ASSESSMENT APPROACH
The desktop and visual inspection component for the study area follows the Due Diligence Code
of Practice for the Protection of Aboriginal Objects in New South Wales (Due Diligence; DECCW
2010). The field inspection followed the Guide to Investigating, Assessing and Reporting on
Aboriginal Cultural Heritage in New South Wales (OEH 2011)

Aboriginal Due Diligence Assessment Clergate Industrial Subdivision.

2

OzArk Environment & Heritage

2

ABORIGINAL DUE DILIGENCE ASSESSMENT

2.1

INTRODUCTION

The National Parks and Wildlife Regulation 2009 (NPW Regulation) made under the National
Parks and Wildlife Act 1974 (NPW Act) advocates a Due Diligence process to determining likely
impacts on Aboriginal objects. Carrying out Due Diligence provides a defence to the offence of
harming Aboriginal objects and is an important step in satisfying Aboriginal heritage obligations
in NSW.

2.2

DEFENCES UNDER THE

2.2.1

Low impact activities

NPW REGULATION 2009

The first step before application of the Due Diligence process itself is to determine whether the
proposed activity is a "low impact activity" for which there is a defence in the NPW Regulation.
The exemptions are listed in Section 80B (1) of the NPW Regulation (DECCW 2010: 6).
While the assessment has been triggered by subdivision, the study area will be eventually be
impacted by construction works associated with the expansion of the Clergate Industrial Estate.
As such, the low impact activities defence does not applicable and the Due Diligence process
must be applied.
2.2.2

Disturbed lands

Relevant to this process is the assessed levels of previous land-use disturbance.
The NPW Regulation Section 80B (4) (DECCW 2010: 18) define disturbed land as follows:
Land is disturbed if it has been the subject of a human activity that has changed
the land's surface, being changes that remain clear and observable.
Examples include ploughing, construction of rural infrastructure (such as dams
and fences), construction of roads, trails and tracks (including fire trails and tracks
and walking tracks), clearing vegetation, construction of buildings and the
erection of other structures, construction or installation of utilities and other similar
services (such as above or below ground electrical infrastructure, water or
sewerage pipelines, stormwater drainage and other similar infrastructure) and
construction of earthworks.
While the study area has been largely subject to vegetation clearance, there are no changes to
the land, apart from minor localised impacts i.e. dams, that remains disturbed in a 'clear and
observable' manner as per the Due Diligence guidelines. As such, the Due Diligence process
must be applied.
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In summary, it is determined that the proposal must be assessed under the Due Diligence Code.
The reasoning for this determination is set out in Table 2-1.
Table 2-1: Determination of whether Due Diligence Code applies.
Answer

Reasoning

Item
Is the activity a Part 3A project declared
under section 758 of the EP&A Act?

The proposal is assessed under Part 4 of the EP&A Act.

No

Is the activity exempt from the NPW Act
or NPW Regulation?

The proposal is not exempt under this Act or Regulation.

No

No

Do either or both of these apply:
Is the activity in an Aboriginal place?

The activity will not occur in an Aboriginal place.

Have previous investigations that meet
the requirements of this Code identified
Aboriginal objects?

No previous investigations have been conducted within the study
area.

Is the activity a low impact one for which
there is a defence in the NPW
Regulation?

The proposal is not a low impact activity for which there is a
defence in the NPW Regulation.

No

Is the activity occurring entirely within
areas that are assessed as 'disturbed
lands'?

The proposal is not within areas which are considered to be
disturbed as per the Due Diligence guidelines.

No

Due Diligence Code of Practice assessment is required

2.3

APPLICATION OF THE DUE DILIGENCE CODE OF PRACTICE TO THE PROPOSAL

To follow the generic Due Diligence process, a series of steps in a question/answer flowchart
format (DECCW 2010: 10) are applied to the proposed impacts and the study area, and the
responses documented.
2.3.1

Step 1

Will the activity disturb the ground surface or any culturally modified trees?
Yes, the proposal will impact the ground surface and may impact culturally modified trees.
The proposal involves the subdivision of Lot 1 DP 1085646 in preparation for the expansion of
the Clergate Industrial Estate. The subdivision of land is a local government administrative
procedure that does not involve surface ground disturbance and will not affect any culturally
modified trees. However, industrial development is proposed to occur after the subdivision is
complete and this development will disturb the ground surface and could affect culturally modified
trees, if present.
The current assessment is working under the assumption that future development of the study
area will involve ground disturbances related to construction, such as clearing and excavation.
2.3.2

Step 2a

Are there any relevant confirmed site records or other associated landscape feature information
on AHIMS?
No, there are no previously recorded sites within the study area.
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A search of the Aboriginal Heritage Information Management System (AHIMS) database
completed on 31 August 2020 returned 26 results for Aboriginal heritage sites within a 6 x 6 km
search area centred over the study area (GOA 2020 Zone 55 Eastings: 693305 - 699305,
Northings: 6317021 - 6323021)
Figure 2-1 shows all previously recorded sites in relation to the study area and Table 2-2 shows
the types of sites that are close to the study area.
Table 2-2: Site types and frequencies of AHIMS sites near the study area.
% Frequency

Number

Site Type
Potential Archaeological Deposit (PAD)

8

31

Artefact site and PAD

8

31

Artefact site

7

27

Modified tree

1

4

Stone quarry

1

4

Site information restricted

1

4

Total

26

100

Figure 2-1: Previously recorded sites in relation to the study area.
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The most common site feature across the search area are potential archaeological deposits
(PADs) (16), half of which are associated with a surface artefact expression (8). There are a low
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number of modified trees (1), likely reflecting the high level of clearing across the urban and semirural search area.
Most sites (20) are clustered in an area approximately 1 km northeast of the study area. While
this area associated with drainages of Summer Hill Creek has a high number of recorded sites,
this concentration is likely the result of it being one of the few areas in the search area that has
been extensively surveyed.
While the study area contains landforms (low slopes and crests) similar to the area with the
highest proportion of previously recorded sites, it is more distant to water and the high prevalence
of PADs in the search area is not expected to be encountered within the study area. Artefact sites
are predicted to be most likely due to consistent occurrence across the search area. The
proportion of scarred trees is artificially low in the search area and the site type may be present
within the study area if remnant vegetation is present.
2.3.3

Step 2b

Are there any other sources of information of which a person is already aware?
No, there are no other sources of information that would indicate the presence of
Aboriginal objects in the study area.
Ethnohistoric information
According to Tindale's (1974) and Horton's (1994) maps of tribal or ethno-linguistic boundaries,
the Wiradjuri occupied the northern parts of the South Eastern Highlands bioregion in the vicinity
of Orange and Bathurst. As such, the study area falls within the Wiradjuri ethno-linguistic group.
The Wiradjuri are typically described as a large language group or tribal nation extended over a
considerable area of New South Wales, comprising many individual groups. Pearson (1981: 81)
suggests that one Wiradjuri clan occupied the Wellington area, another occupied the Bathurst
region and another the Mudgee-Rylstone locale.
Local archaeological context
Archaeological assessment of the Orange area has covered similar landscape and landforms to
relevant to the study area.
Gresser (1960s) was an amateur archaeologist, ethno-historian and collector of aboriginal
artefacts who documented the first major recording of sites and oral accounts in the BathurstOrange area. Pearson (1979) reassessed some of these sites and concluded that open camp
sites are most commonly located on well drained areas accessible to fresh water and adequate
fuel. A sunny aspect, elevation above cold air drainage channels in winter and adequate breeze
in summer also appeared to be important factors in site location. Gentle hillslopes, level areas on
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ridges, river flats and creek banks were the most common places in which open camp sites were
located.
An assessment of the Suma Park and Spring Creek Reservoirs near Orange was undertaken by
Oakley (2002). Seven sites were located on low gradient spurs, and many were either just visible
above the water line of both reservoirs.
In 2006, OzArk undertook survey of 212 ha between Leeds Parade and the Ophir Road Orange,
NSW for the Orange City Council Local Environmental Study. The Aboriginal heritage study
occurred on hilly country interspersed with ephemeral and permanent creeks (Summer Hill Creek
and a tributary of Blackmans Swamp Creek). The assessment recorded nine Aboriginal sites and
one PAD. Recorded sites types included isolated finds and scarred trees. Artefacts were
manufactured from quartz sources with a volcanic scraper also recorded. All recorded scarred
trees were yellow box trees and were identified in a cluster.
OzArk (2009) also conducted an archaeological assessment of an area referred to as 'Area 51
Recreation Park'. Seven Aboriginal sites were recorded, including five artefact scatters, one
scarred tree, and one isolated find. Open artefact scatters were commonly located on valley
floors, including creek banks and nearby terraces, and the gently sloping lower slopes of adjacent
hills. Common stone artefact material types included: quartz, quartzite and fine-grained siliceous
materials, with greywhacke, hornfels and chert also present in low quantities.
In 2014, OzArk completed the salvage on SPR-5 (44-2-0128) in accordance with Aboriginal
Heritage Impact Permit (AHIP) C0000423. SPR-5 was one of eight sites recorded during part of
a broader assessment area for a previous design for the project (Oakley 2002). A total of 298
artefacts were salvaged from SPR-5. All but two of these artefacts were retrieved from within
10 m of the waterline of the Suma Park Reservoir. Two main trends were identified from the
salvaged artefacts: many artefacts are flakes and the vast majority are made from the same grey
volcanic material. Among the artefact types there was also a significant amount of debitage and
shatter. Five scrapers were recorded in the salvage and five other artefacts (blades and flakes)
were also backed. Many more artefacts were salvaged from SPR-5 than was expected based on
previous recordings of the site. Only three artefacts were recorded within SPR-5 during the 2013
inspection, although it is important to note that water levels were significantly higher than in 2002
and 2014.
In 2016, Biosis assessed a proposed rezoning area approximately 1 km north of the current study
area. 20 Aboriginal sites were recorded during the assessment, 16 of which include PADs. Most
sites were recorded on ridge/slope landforms that comprise the majority of landforms within the
study area.
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Archaeological context: conclusion
In summary, artefact scatters and isolated artefacts are the most likely site types to be
encountered in the Orange region. Artefacts are most likely to have been manufactured from
quartz, silcrete, quartzite, chert and volcanics. Artefact scatters are more likely to be located
adjacent to drainage lines, particularly on flat or gently sloping landforms, or on the crests saddles
and benches of ridge and spur landforms. Artefact scatters are less likely to be identified on lowlying areas adjacent to drainage lines due to poor drainage and cold temperatures experienced
in the winter months. Culturally modified trees are more likely to be located close to the drainage
lines or where mature trees exist. Quarries for the procurement of raw materials used to
manufacture stone tools are known to be present where outcropping material of good quality is
present.
No Aboriginal cultural heritage assessments appear to have been undertaken in the study area.
As such, there are no known cultural values or Aboriginal sites pertaining directly to the location
of the proposed work. No Aboriginal community members accompanied the current visual
inspection.
2.3.4

Step 2c

Are there any landscape features that are likely to indicate presence of Aboriginal objects?
No. The study area does not contain landforms with identified archaeological sensitivity.
The study area is gently undulating with a low crest in the southwest. A highly ephemeral drainage
line intersects the central portion of the study area on an east-west alignment. The closest semipermanent sources of water to the study area include Summer Hill Creek, located 2.7 km to the
east and Goulding Creek, located 920 m to the west. Remnant box tress are present in the south
of the study area on the rounded crest. The remainder of the study area has likely to be subject
to vegetation clearance.
Due Diligence assessment
The Due Diligence Code (DECCW 2010) specifies a number of landscape features which are
most associated with the likely presence of Aboriginal objects and which therefore require further
assessment if present. These are areas that are: within 200 m of waters; located within a sand
dune system; located on a ridge top, ridge line or headland; located within 200 m below or above
a cliff face; within 20 m of or in a cave, rock shelter, or a cave mouth and is located on land that
is not disturbed.
The study area is not located near to, or contain any landforms identified as having increased
archaeological potential. The most relevant landscape feature to the study area and surrounds is
'waters'. The drainage line which intersects the study area would only contain water immediately
following substantial rain events and only hold water for short periods of time. An ephemeral
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drainage line such as this would not have attracted Aboriginal occupation for periods of time
which would be the case for semi-permanent or permanent water resources. As such, it is not
regarded that this type of waterway satisfies the term 'waters' in the Due Diligence guidelines.
A 'no' answer for Step 4, results in the following outcome (DECCW 2010):
AHIP (Aboriginal Heritage Impact Permit) application not necessary. Proceed with
caution. If any Aboriginal objects are found, stop work and notify Heritage NSW (131
555 or info@environment.nsw.gov.au). If human remains are found, stop work,
secure the site and notify NSW Police and Heritage NSW.
Although not required by the Due Diligence process, the proponent has elected to apply the
precautionary principle and proceed to visual inspection of the study area (Section Error!
Reference source not found.) in order to ground-truth the findings of the above desktop level
assessment.
Predictive model
Through examination of the landscape features present and previous assessments completed in
the surrounding region, it is predicted that there is a low potential for Aboriginal sites to be
recorded. Culturally modified trees could exist in the study area given the presence of mature,
native trees however the likelihood of such sites being identified distant from semi-permanent
and permanent water sources is reduced. Artefact scatters are also a commonly recorded site
type within the local area. As the study area is generally undulating and distant to semi-permanent
and permanent water, this site type is not predicted to be common within the study area. It is
likely that any sites associated with such landforms are likely to have a low artefact density and
a low complexity of tool types as the sites are either one-off events or only infrequently used.
These site types also have a high likelihood of being disturbed from a variety of land use practices.
Quarries for the procurement of raw materials used to manufacture stone tools are possible if
suitable sources of outcropping stone exist in the study area.
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3
3.1

VISUAL INSPECTION RESULTS
RESULTS

Visual inspection of the study area was undertaken by OzArk Senior Archaeologist, Stephanie
Rusden, on 4 September 2020. Standard archaeological field survey and recording methods were
employed (Burke and Smith 2004). The study area was inspected via pedestrian means with
emphasis placed on landforms with increased archaeological potential and adequate ground
surface visibility (GSV). All trees deemed to be of sufficient age to contain Aboriginal scarring or
carving were inspected for cultural modifications.
GSV and exposure were utilised in conjunction with background research regarding the potential
for Aboriginal site locations to assess the archaeological potential of the landforms present.
Pedestrian track data was captured via handheld GPS as shown in Figure 3-1. Representative
photos of the study area are shown in Plates 1 to 8.
Exposure across the study area was generally low (20 per cent) with the majority of the study
area covered in thick grass. GSV was afforded by ant hills, exposures along fence lines, along
dams and areas of erosion along the drainage line. GSV within exposures was generally high at
70 per cent. GSV within exposures was obscured by leaf litter, bark, branches and rocks.
Fragments of quartz were observed throughout the study area however the quartz observed was
determined to be of relatively poor quality for procurement and subsequent stone tool making.
Additionally, outcropping rock was identified within the study area, particularly the crests, however
the outcropping material present was naturally fragmented and not considered suitable for the
manufacture of stone artefacts. Cuttings along the crests also exposed the soil profile of these
landform which show that they have thin A-Horizon soils (approximately 5 centimetres [cm])
before bedrock is encountered.
The predictive model discussed in Section 2.3.4 indicated that site types such as isolated finds,
artefact scatters and scarred trees were the most likely sites to be present within the study area.
However, no Aboriginal sites were recorded during the field inspection and all landforms were
assessed as having low potential to contain Aboriginal objects in subsurface archaeological
deposits.
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Figure 3-1: Survey coverage within the study area.
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3.2 CONCLUSION
The Due Diligence process has resulted in the outcome that an AHIP is not required. The
reasoning behind this determination is set out in Table 3-1.
Table 3-1: Due Diligence Process application.
Item
Will the activity disturb either of the
following

.

•

the ground surface where
archaeological deposits are likely

Reasoning
The proposal will lead to works that would disturb the ground surface
through excavation and construction.

Answer
Yes

The proposal will impact mature, native vegetation.

mature, native trees that may be
culturally modified.

Are there any relevant records of
Aboriginal heritage on site (AHIMS or
from other sources), or landscape
features that are likely to indicate
presence of Aboriginal objects?

AHIMS indicated no Aboriginal sites within the study area.

No

Will the activity impact Aboriginal objects
or landforms with archaeological
potential?

There are no known items of Aboriginal significance present in the
study area, and landforms with identified archaeological sensitivity
are not present.

No

Does the desktop and/or visual
assessment confirm that Aboriginal
objects will be harmed?

Desktop searches found no known items of Aboriginal heritage in the
study area.

No

No landscape features in the study area indicate the likely presence
of Aboriginal objects.

The visual inspection did not record any Aboriginal sites and it is
assessed that there is a low likelihood of there being subsurface
archaeological deposits within the study area.
AHIP not necessary Proceed with caution
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MANAGEMENT RECOMMENDATIONS

The undertaking of the Due Diligence process resulted in the conclusion that the proposed works
will have an impact on the ground surface, but, no Aboriginal objects or intact archaeological
deposits will be harmed by the proposal.
To ensure the greatest possible protection to the area's Aboriginal cultural heritage values, the
following recommendations are made:
1) The proposed work may proceed at the study area without further archaeological
investigation under the following conditions:
a) All land and ground disturbance activities must be confined to within the study
area, as this will eliminate the risk of harm to Aboriginal objects in adjacent
landforms. Should the parameters of the proposal extend beyond the assessed
areas, then further archaeological assessment may be required.
b) All staff and contractors involved in the proposed work should be made aware of
the legislative protection requirements for all Aboriginal sites and objects.
2) This assessment has concluded that there is a low likelihood that the proposed work will
adversely harm Aboriginal cultural heritage items or sites. However, during works, if
Aboriginal artefacts or skeletal material are noted, all work should cease and the
procedures in the Unanticipated Finds Protocol (Appendix 2) should be followed.
3) Work crews should undergo cultural heritage induction to ensure they recognise
Aboriginal stone artefacts, particularly those commonly found within the Orange area (see
Appendix 3) and are aware of the legislative protection of Aboriginal objects under the
NPW Act and the contents of the Unanticipated Finds Protocol.
4) The information presented here meets the requirements of the Due Diligence Code of
Practice for the Protection of Aboriginal Objects in New South Wales. It should be retained
as shelf documentation for five years as it may be used to support a defence against
prosecution in the event of unanticipated harm to Aboriginal objects.
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PLATES

Plate 1: View south to a stand of native vegetation in the south of a study area on a crest.

Plate 2: View north across gentle slopes in the north of the study area which has been cleared of
vegetation.
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Plate 3: View of outcropping rock on the crest.

Plate 4: View north across gentle slopes in the north of the study area which has been cleared of
vegetation.
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Plate 5: View west a long, gentle slope in the northern portion of the study area.

Plate 6: View north across the western portion of the study area.
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Plate 7: View across the ephemeral drainage line intersecting the study area.

Plate 8: View of a cutting on the side of a slope exposing thin A-Horizon soils above a highly
fragmented rock material.
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APPENDIX

2:

ABORIGINAL HERITAGE: UNANTICIPATED FINDS PROTOCOL

An Aboriginal artefact is anything which is the result of past Aboriginal activity. This includes stone
(artefacts, rock engravings etc.), plant (culturally scarred trees) and animal (if showing signs of
modification; i.e. smoothing, use). Human bone (skeletal) remains may also be uncovered while
onsite.
Cultural heritage significance is assessed by the Aboriginal community and is typically based on
traditional and contemporary lore, spiritual values, and oral history, and may also take into
account scientific and educational value.
Protocol to be followed in the event that previously unrecorded or unanticipated Aboriginal
object(s) are encountered:
1.

If any Aboriginal object is discovered and/or harmed in, or under the land, while undertaking
the proposed development activities, the proponent must:
a.

Not further harm the object;

b.

Immediately cease all work at the particular location;

c.

Secure the area so as to avoid further harm to the Aboriginal object;

d.

Notify Heritage NSW as soon as practical on 131 555, providing any details of the
Aboriginal object and its location; and

e.

Not recommence any work at the particular location unless authorised in writing by
Heritage NSW.

2.

In the event that Aboriginal burials are unexpectedly encountered during the activity, work
must stop immediately, the area secured to prevent unauthorised access and NSW Police
and Heritage NSW contacted.

3.

Cooperate

with

the

appropriate

authorities

and

relevant

Aboriginal

community

representatives to facilitate:
a. The recording and assessment of the find(s);
b. The fulfilment of any legal constraints arising from the find(s), including complying with
Heritage NSW directions; and
c.

The development and implementation of appropriate management strategies, including
consultation with stakeholders and the assessment of the significance of the find(s).

4. Where the find(s) are determined to be Aboriginal object(s), recommencement of work in the
area of the find(s) can only occur in accordance with any consequential legal requirements
and after gaining written approval from Heritage NSW (normally an Aboriginal Heritage Impact
Permit).
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APPENDIX

3:

ABORIGINAL HERITAGE: ARTEFACT IDENTIFICATION

0

Volcanic blades

2

3

4

'
5cm

Quartzite scraper and flake

'
0

Quartz flakes

Volcanic scraper

Flake characteristics (scale = 1 cm)

Core from which flakes have been removed (scale = 1 cm)
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