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ABBREVIATIONS 
AEMP Aquatic Environmental Monitoring Program 

AHR Annual Hydrology Report 

AMS Adaptive management strategy 

AR Annual Review 

BSCSHS Blackmans Swamp Creek Stormwater Harvesting Scheme 

CoA Condition of approval 

DST Decision Support Tool 

EC Electrical Conductivity 

GMP Groundwater monitoring program 

HMP Hydrology monitoring program 

kL Kilolitre (1,000 litres) 

L Litre (1,000 millilitres) 

LOD Limit of detection 

mg/L Milligrams per litre 

ML Megalitre (1 million litres or 1,000 kilolitres) 

ML/day Megalitres per day 

MOP Macquarie River to Orange pipeline 

DP&E NSW Department of Planning and Environment 

Council Orange City Council 

OEMP Operation Environmental Management Plan 

PA Project approval 

PCSHS Ploughmans Creek Stormwater Harvesting Scheme 

SRG Stakeholder Reference Group 

µg/L Micrograms per litre 

µS/cm Micro Siemens per centimetre 

WAL Water access licence 
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Introduction 

1.1 BACKGROUND 

Orange City Council (Council) engaged Warwick Giblin of OzEnvironmental to conduct an 
independent environmental audit in accordance with the Macquarie River to Orange pipeline 
(MOP) approval conditions. The audit also included other aspects of the Operation 
Environmental Management Plan Orange Raw Water Supply System (OEMP), related to Suma 
Park Dam and the Blackmans Swamp Creek stormwater harvesting scheme. Council (the 
Proponent) received the final Audit Report titled Independent Environmental Audit Report 
Macquarie River to Orange Water Pipeline Project (dated 15 January 2021) on 21 January 
2021. The Audit Report was prepared by Adjunct Professor Warwick Giblin in the role of Lead 
Auditor (Auditor) & Dr John Harris. 

A large amount of information and evidence was provided to the Auditor during the audit 
process. In accordance with the NSW Government publication Independent Audit Post 
Approval Requirements (DPIE, 2020) (Audit Requirements) the Auditor provided a draft Audit 
Report (11 November 2020) to the Proponent for review and allowed the Proponent an 
opportunity to provide additional information and evidence where it was considered that an 
error of fact or misunderstanding had occurred.  

Council found it necessary to provide a significant amount of additional information (including 
misinterpretation corrections) and evidence to the Auditor at the draft stage, including; in 
document format on 8 December 2020, during the Auditor’s close-out meeting on 9 December 
2020, and via email post the close-out meeting as per the Auditor’s request.  

Whilst a considerable amount of changes were made in the final Audit Report as a result of 
additional information and evidence provided, the changes have not been noted by the 
Auditor, nor the Auditor’s view in relation to it, as is necessary to satisfy the Audit 
Requirements. This has resulted in a final Audit Report that has proven ambiguous and 
complex for Council to review and succinctly respond. 

Despite the challenges in responding to the Audit Report, Council recognises that it does 
include positive statements and a large number of ‘compliant’ outcomes. This context should 
be retained when reviewing this document as it has a focus on non-compliances and 
opportunities for improvement otherwise. This Accompanying Response is intended to build 
upon the positives in the Audit Report by providing stakeholders with information to 
accurately inform further improvements in the management of the MOP, and the OEMP more 
broadly. 

The MOP was not operated for some time after approval and commissioning because of the 
adequacy of the Orange water supply. This had a bearing on Council’s approach and timing in 
addressing some approval conditions - this context has not been provided in the Audit Report. 
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The figure below provides a graphical representation of water extracted from the Macquarie 
River since OEMP implementation began in 2017. 

 

Figure 1 MOP Extraction during OEMP reporting period 

 

1.2 STRUCTURE OF REVIEW 

The Proponent’s review includes two documents: 

1. Proponent Response - a summary of Council’s response to each of the audit findings are 
presented in table format, adopting Appendix D from the Audit Requirements as a 
template. This includes Council’s proposed action due dates for non-compliances (where 
applicable), and response to opportunities for improvement (OFIs). 

2. Proponent Response Accompanying Information (this report) - comment in response to 
findings, recommendations and OFIs that are too voluminous to include in the 
‘Proponent Response’ tables. 
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Audit Report Review 

2.1 GENERAL COMMENTS 

This section provides general commentary in response to the Audit Report. Council considers 
the audit findings, recommendations and OFIs ambiguous and disjointed, making it difficult 
to interpret and to provide a fully informed response. This stems from a range of issues in 
the Audit Report that include: 

 findings that don’t align with recommended actions and OFI’s; 

 lack of detail in the findings, including lack of enough evidence to generate a 
recommended action or OFI; 

 the use of statements in the wrong context e.g. recommended actions; 

 recommended actions that are directed at the regulatory authority, and so are beyond 
the ability of Council to satisfy; 

 failure to recognise a range of additional evidence provided following the draft Audit 
Report; and 

 of the additional evidence incorporated into the final Audit Report, failure to note the 
changes and the Auditor’s views. 

Examples of these are provided in the following sections of this Accompanying Response. 

Council raised concern with the Auditor about the ability to meet DPIE’s Audit Requirements 
at the draft Audit Report feedback stage. Whilst a number of items were subsequently 
addressed, the final Audit Report continues to have significant short-comings. 

Council has not been afforded due process given an additional non-compliance between the 
draft and final Audit Report, without any consultation or communication with the 
proponent. Further, statements made regarding breaching the law emerged in the final 
Audit Report. 

The Auditor also failed to follow Audit Requirements when making changes between the draft 
and final Audit Report whereby it is necessary that “A draft independent Audit Report may 
only be revised in instances where the auditor is satisfied that the additional information or 
evidence provided is sufficient to determine that an error of fact or misunderstanding has 
taken place. Any additional information provided by a proponent in this regard must be noted 
in the Independent Audit Report and the auditors view in relation to it recorded”. For example, 
the auditor has included evidence/information whilst not citing source nor changing the 
outcomes of non-compliances. 

Each of the projects being assessed in the audit have been approved through the relevant 
planning pathways and subject to environmental assessment. Conditions have been attached 
to the approvals which underpin Council’s management tool, the OEMP. The audit focusses 
too much on the Auditor’s own opinion and does not focus enough on compliance with 
the conditions that are in place. 
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Council’s response documents focus on addressing non-compliances and factual errors of the 
Audit Report in accordance with the Audit Requirements i.e. it is focussed on findings, 
recommended actions and OFIs. The response does not attempt to address each and every 
error and inconsistency in the Audit Report. An example of an error is the statement made in 
paragraph (g) of the Executive Summary which states “Macquarie River flows have been 
recorded since the 1890s”. This statement is incorrect. Actual recorded data near the pump 
site is quite limited and long-term flow data needs to be determined through modelling. The 
modelling typically extends from the 1890s to date. It is further noted that this incorrect 
statement has appeared in the final Audit Report while not being in the draft Audit Report. If 
this statement had been in the draft Audit Report, Council would have corrected it at that 
time. 

 

2.2 PROPONENT RESPONSE TO NON-COMPLIANT AUDIT FINDINGS, 
RECOMMENDATIONS AND OPPORTUNITIES FOR IMPROVEMENT  

2.2.1 CONDITION B1(b)i 

Council does not accept the non-compliant status of this condition, and considers the 
recommended action  to be an OFI. 

 FINDINGS 
 

The monitoring regime to confirm predictions and identify changes in hydrology and aquatic 
ecology (CoA 5-B1 (b) i.) has been implemented. No adverse ecological effects of the project 
have been detected by the AEMP, largely because prolonged drought has overwhelmed 
detectability of likely effects. 
 

This provides support for Council’s view of compliance with Condition B1(b)i, and so the 
recommended action  should be an OFI. 
 

Any impacts possibly resulting from the Project are not yet discernible, not only because they 
cannot yet be separated from drought impacts, but also the pre-Project baselines are 
uncertain, and monitoring has not yet covered a sufficient period. 
 

Council agrees with this statement and considers it to be a significant finding as it provides 
context for interpretation of the Audit Report. 
 

Biological monitoring may be capable of detecting two general biological effects of flow 
diversions through the Orange Raw Water Supply Operation Environmental Management Plan 
(OEMP) (CoA B1 (b) i.).  

Firstly, invertebrate community changes downstream may possibly result from reduced areas 
of suitable habitat, especially in riffle zones, and also from declining habitat quality. 

Secondly, reach-scale changes to fish populations might be evident, especially through reduced 
population recruitment or obstructed migrations at riffles and rapids.  
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Interpretations of fish-community data in the AEMP should be enhanced by taking advantage 
of other available indicators. Total species richness and total abundance, which are currently 
reported, are just two among many potentially useful attributes.  
 

The AEMP currently presents native versus exotic fish species in each Annual Review, and 
identifies fish species expected to occur at each site, based on the history of data for each 
site, compared to those actually recorded at each site. 
 

Other variables of interpretive value for testing potential OEMP impacts that should be 
adopted are the metrics of ‘nativeness’ and ‘expectedness’, as developed in the MDB 
Sustainable Rivers Audit (SRA) and the SRA’s descriptive labels of ‘Good, Poor, Very Poor and 
Extremely Poor’ (Davies et al. 2010 ).  
 

The existing AEMP has been developed in consultation with, and approved by, the relevant 
regulatory authorities in accordance with Condition B1. Further, results from 
implementation of the AEMP are routinely provided to regulators and are used to inform 
the Adaptive Management Strategy (Condition D2) of the OEMP. 

The above metrics are not explicitly required as a condition of consent. Preparation (in 
consultation with agencies), approval and implementation of the AEMP was required by 
Condition B1. Council has complied with this condition of approval and the addition of the 
above metrics is therefore considered to be an OFI. 
 

Capacity to determine impacts and changes to hydrology and aquatic ecology from the MOP 
(CoA B1 (c)) is constrained by limitations in knowledge of hydrological and ecological data at 
the program’s commencement. This is particularly problematic for SHC 
 

This statement was not included in this section of the draft Audit Report and so Council has 
not been provided with opportunity to explore the context of the “particularly problematic” 
judgement. 
 

Interpretation of aquatic biological monitoring results in this program is also hampered by four 
main statistical factors (see Chapter 5: Discussion). 
 

The Auditor uses a wrong chapter reference as Section 5 is the Report’s Conclusion. It is 
assumed that the correct reference is Section 4.12 (page 32). 

Council’s response to the draft Audit Report provided a correction and further evidence 
relating to the fourth main statistical factor listed by the Auditor in the draft Audit Report. 
Some minor changes were made in the text between the draft and final Audit Reports. 
However, the description of the fourth main statistical factor still has errors and the changes 
made did not consider the further evidence provided by Council relating to seasonal 
variability for river flows. Council’s response to the draft Audit Report noted: 
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Seasonal variations were considered during the EA. The Auditor should refer to Section 6.3 
of the Macquarie River to Orange pipeline project preferred project report – Volume 1 (GHD, 
2013). 
 

 RECOMMENDED ACTION 

1. That, to strengthen the AEMP’s capacity to detect ecological changes, monitoring data 
analyses include the SRA metrics of fish community ‘nativeness’ and ‘expectedness’ and 
the SRA’s descriptive labels of ‘Good, Poor, Very Poor and Extremely Poor’ be used to 
improve interpretation (Davies et al. 2010 ). 

Use of the word “strengthen” further supports Council’s view that this is an OFI and is not a 
Recommended Action generated by a non-compliance – in this context, Council accepts the 
opportunity to explore the inclusion of the described SRA metrics and descriptive labels in 
consultation with regulators as described in Approval Condition B1. 

 OPPORTUNITIES FOR IMPROVEMENT 

1. That the biological monitoring program continue at least to 30/06/2023, incorporating 
periods of low, average and high flows, to provide a more substantial data set to 
strengthen analyses. Or beyond 2023 if there have been insufficient low, average and 
high flow events to be statistically interpretable. 

Council accepts the opportunity to explore the inclusion of this OFI in consultation with 
regulators as described in Approval Condition B1. 

2. That, at the end of that period, the actual environmental impacts, and the need for 
continued monitoring, be decided following analyses of the AEMP’s statistical and 
interpretive power to indicate any impacts of water extraction. 

Council accepts the opportunity to explore the inclusion of this OFI in consultation with 
regulators as described in Approval Condition B1. 

3. That historic and current river health and flow-related stresses in SHC be more 
comprehensively reassessed and reported.  

This would include compilation of all relevant hydrological data to produce a robust, 
historical flow-duration curve for the Third Crossing on SHC, from which the 80th 
percentile could be used to report a minimum flow requirement for extractions and 
releases.  

Council does not accept this OFI, in part because reference for this OFI is not provided in 
the findings for this condition and so Council has not been provided with opportunity to 
fully explore the context. Further, whilst this statement was also not included in the 
equivalent section of the draft Audit Report, similar context regarding use of the 80th 
percentile was referenced elsewhere in the draft Audit Report, for which Council provided 
evidence as repeated below: 
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The audit appears to conclude that the flow in Summer Hill Creek should be based on the 
80th percentile minimum-flow rule. This is an opinion only and not supported by evidence. 

The current environmental flow rules were determined through an evidenced based and 
detailed environmental flow study that was completed by Entura (2013). This study 
identified values and issues within the aquatic environment, characterised the change in 
flows from natural, current and proposed flow scenarios; and developed an environmental 
flow regime for Summer Hill Creek. 

A brief description of the approach is provided from the executive summary of the 
Entura (2013) report: 
 

Summer Hill Creek downstream of Suma Park Dam to the Macquarie River confluence was 
divided into three reaches based on major inflows and catchment setting. The values and 
issues associated with the aquatic environment were identified by undertaking a literature 
review, reviewing the reports generated from the available on-line databases managed by 
New South Wales government agencies; discussion and liaison with key stakeholders and 
through undertaking a field survey at representative sites in each reach. 

 

The hydrological assessment was done by modelling a number of stream flow scenarios 
including natural (pre-European), current and proposed. The degree of change was assessed 
using characteristics of important flow processes such as base flows, freshes/pulse flows, high 
flows and overbank/flood events. 

 

The environmental flow study considered the effect of OCC water management projects 
such as raising Suma Park Dam, the MOP and Stages 2 and 3 of Blackmans Swamp Creek 
stormwater harvesting. 
 
The four rules determined from this detailed study were subsequently added to the 
Statement of Approval for Suma Park Dam (80CA722752) and form part of OCC’s operation. 
Compliance against these rules is reported in the annual review. 
 
It is OCC’s opinion that the environmental flow rules defined from this evidence based, 
detailed environmental study are better for the environment than adopting an 80th 

percentile minimum flow rule as suggested by the Auditor. 

Council’s response to the draft Audit Report also included evidence that:  

 Described the models used to assess the water supply system, including flow in Summer 
Hill Creek, and how these use long term data and are regularly updated as more data 
becomes available; and 

 Described the operation of the Blackmans Swamp Creek stormwater harvesting scheme 
which demonstrated that it does not operate in flows less than the equivalent of around 
13 ML/day which is well above the estimated 80th percentile creek flow.  
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In summary: 

 Council already has a long-term model that uses all available data to assess creek flows 
and the impact of the various raw water systems. This model is being updated as more 
data becomes available through the OEMP monitoring program; 

 The suggestion that the 80th percentile flow should be used to report a minimum flow 
requirement for…releases is not supported as the environmental flow releases have 
been determined through a rigorous and specific scientific study. These releases are 
defined as licence conditions; and 

 The suggestion that the 80th percentile flow should be used to report a minimum flow 
requirement for extractions is irrelevant for the stormwater harvesting scheme as it does 
not operate in low flows. Council also questions how the suggested minimum flow 
requirements for extraction would be applied to other licensed water users in the 
system. 

 
It appears that Council’s response to the draft Audit Report has not been recognised in the 
final Audit Report. 

4. Community understanding of Council’s challenges in providing Orange’s water supply be 
strengthened by providing a whole-of-catchment water-balance analysis in reports.  

This could expand on the existing Suma Park Dam water-balance schematic in Annual 
Hydrology Reports. Disputes over the SHC flow regime could be minimised through a 
comprehensive schematic incorporating all flows into and out of the SHC catchment, 
including the diversions to Cadia Valley Mining Operations 

Council notes that this OFI was not included in the draft Audit Report and so Council has not 
been provided with opportunity to explore the context in relation to the condition, 
particularly given lack of reference in the findings. For example, it is not understood what is 
meant by the “all flows” wording, as on the face of it, seems like an unachievable task.  

Regardless, and in this context Council accepts the opportunity to explore the expansion of 
the Suma Park Dam water-balance analysis during preparation of the OEMP Annual Review. 

2.2.2 CONDITION B1(b)ii 

Council accepts the non-compliance status for CoA B1 (b) ii. Whilst it could be argued that 
Council has satisfied the offtake efficiency condition, it is acknowledged that the process 
would benefit from a focus on relating the laboratory studies back to the Macquarie River 
site through site assessment. This will be done in consultation with NSW DPI - Fisheries as 
described in the commitment made in 2019-20 Annual Review. 
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 FINDINGS 

Preliminary laboratory study by NSW Fisheries of key criteria to ‘determine the efficiency of 
the offtake design and screens to limit impingement entrainment and minimise impacts to 
eggs, larvae or changes to recruitment of threatened aquatic species resulted in a draft 
publication.  

This unpublished document suggested that the intake structure’s design, screen mesh size and 
water approach velocity may fall within then-accepted guidelines. The paper has not yet been 
finalised nor undergone peer review, so these conclusions cannot be considered final. 

The “draft”/“unpublished document” referred to by the Auditor was later developed into 
the “subsequent paper” as referenced in the paragraph immediately below, noting that the 
reference date provided by the Auditor is an error, as it should be 2018. Both the draft and 
final paper had the same title of “Approach velocity and impingement duration influences 
the mortality of juvenile Golden Perch (Macquarie ambigua) at a fish exclusion screen”. 

However, a subsequent paper by Stocks et al. (2019) also demonstrated that 2 mm wedge-
wire screens successfully prevented entrainment of young fish, but found that significant 
mortalities occurred after more than one minute’s impingement duration at velocities of 0.05–
0.3 metres/second. Importantly, impingement could last up to 19 hours at the MOP intake, so 
that significant mortalities among any impinged small animals could follow pumping. 

To assess the impingement of aquatic fauna requires direct examination of the screens 
following pumping. Multiple observations are required, timed to coincide with fish species’ 
reproductive cycles.  

Despite provision of evidence by Council, it is noted that the Auditor does not include 
reference in the findings describing Council’s efforts to pursue a laboratory trial with NSW 
DPI - Fisheries during an extended period when the MOP was not used (refer Figure 1) due 
to adequate water supply in Orange i.e. when on-site assessment was not possible. Nor is 
there recognition of Council’s ongoing consultation with NSW DPI - Fisheries looking to 
inspect the site in consideration of the paper’s results and NSW DPI - Fisheries (applicable) 
guidelines that are currently under development. 

On-site observations of the intake operation (21/07/20) showed that underwater shock waves, 
similar to small underwater explosions, were caused by the air-purge screen-clearing process. 
Together with the intake structure design, this poses potentially significant threats to aquatic 
animals including threatened species.   

Fish and other animals will be attracted to the intake structure, as it is relatively deep and 
shaded. The Audit finds the MOP intake and screens potentially contravene requirements of 
the EPBC Act (EPBC 2011/6202: S130 (1) & 133) regarding protection of threatened fauna. 

These potential air-purge impacts require systematic investigation and assessment. 
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The significance of the EPBC Act was also raised in the draft Audit Report submitted to 
Council on 11 November 2020. Council has not run the MOP since at least that date. 

 RECOMMENDED ACTIONS 

1. That the intake structure design and operation, together with the air-purge screen-
cleaning process, potentially threaten aquatic animals, requiring further assessments to 
determine compliance with CoA B1 (b) ii. If impacts are shown to result, the Audit 
recommends modification or replacement of the intake screens with a more 
environmentally sensitive system (Hannam 2020), in consultation with NSW DPI 
(Fisheries). 

Council accepts the recommended action to assess the intake structure design and 
operation (including the air purge screen cleaning process) in consultation with NSW DPI - 
Fisheries. 

2. That these matters be promptly addressed, with site investigations, to assess and correct 
any related non-compliances. 

Council accepts the recommended action to promptly address Recommended Action 1. 
above, through continued consultation with NSW DPI - Fisheries.  

 OPPORTUNITIES FOR IMPROVEMENT 

1.  To help in the assessment and reporting of the health and flow-related stresses of SHC it 
is suggested that all relevant hydrological data be complied to produce a robust, 
historical flow-duration curve for the Third Crossing on SHC, from which the 80th 
percentile could be used to produce a minimum flow requirement for extractions and 
releases 

Council does not accept this OFI, in part because it does not link with any Findings in Section 
2.2.1.1 for CoA B1 (b) ii. It does however reflect OFI 3 in 2.2.1.3 to which Council provides a 
response in that section. 
 

2.2.3 CONDITION B4 

 FINDINGS 
The Audit finds that there have been several non-compliances in relation to extractions that 
breach the operating rules. They have occurred across four years as follows:  
 
2019/20 Reporting Year 
Data provided in the monthly extraction reports indicates that there were six (6) days where 
the daily volume extracted (Council says ‘slightly’) exceeded 12 ML.  
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OCC states ‘this data does not recognise the rolling 24-hour period used in the control system 
until the end of March 2020, whereby there was no exceedance. This anomaly in data 
interpretation was addressed by changing the pump control to a midnight-to-midnight basis’. 
 
The information below was provided to the Auditors in response to the Draft Audit Report, 
and continues to be relevant evidence, and context, for interpretation of Council’s 
satisfaction of this condition: 

The 2019-20 Annual Hydrology report includes discussion about the pump operating 
hours which is relevant for consideration in the audit (refer to Section 2.14.6.2). 

This section describes that OCC determined that the system would have greater 
flexibility if the MOP pumps could run for 24 hours, rather than 19 hours as defined 
in the DST. The maximum daily extraction of 12 ML/day would be retained. 

There is also a discussion in Section 2.14.6.3 about changing the pump controls from 
a rolling 24-hour basis to a midnight to midnight basis which was in response to slight 
exceedances of the 12 ML in any 24-hour period for that water year. 

The relevance of the above discussion is to highlight that OCC is actively managing 
the pump controls in response to monitoring, thereby already meeting the 
requirements of recommendation 1 in the Draft Audit Report. 

Pump data is reviewed monthly (as part of the monthly audit procedure) and any 
operation outside of approval conditions is reported to operational staff. 

With regards to recommendation 2: the pumping system now has an automated cut-
off that stops the pumps at 12 ML. An automated text message is sent to the operators 
if this occurs. 

 

2018/19 Reporting Year 
There were four days when the Project pumps operated for longer than the operating rules 
allow. 

See Table 2.36 reprinted below. The breach involved extracting more than 12 ML over any 24-
hour period. 
 

Table 2.36 – MOP Pump Hours 

Date DST Rule Actual Pump Extraction 

15/09/2018 19 hours 23.98 14.66 

16/09/2018 19 hours 24.00 14.66 

19/01/2019 19 hours 23.98 14.24 

20/01/2019 19 hours 20.60 12.23 
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The information below was provided to the Auditors in response to the Draft Audit Report, 
and continues to be relevant evidence, and context, for interpretation of Council’s 
satisfaction of this condition: 

The Draft Audit Report includes a copy of Table 2.36 from the 2018-19 Annual 
Hydrology Report. This table lists four occurrences when the MOP pump station 
extracted more than 12 ML in any 24-hour period. 

The relevant summary from the 2018-19 Annual Hydrology report is below: 

Both cases of greater than 19 hours pump operation occurred on weekends. Controls 
are in place to stop pumping if a total of 12 ML has been extracted in the previous 24 
hours. In both cases, the weekend days extracted greater than the 12 ML due to the 
rolling 24 hour measurement of extraction volumes. 

Pump controls will be re-programmed to avoid this occurrence. 

The average flow in the river on the weekend of 15/16 September 2018 was 194 ML/day. 
The average flow in the river on the weekend of 19/20 January 2019 was 166 ML/day. 
 

 

2017/18 Reporting Year 
 
There were five 5 occasions when weekday pumping exceeded the then nine hour rule. (The 
nine hour rule for weekdays was changed to 19 hours in April 2018, ie same as for weekends).  
The extraction did not exceed the 12ML/day rule. 

 

Table 2.36 – MOP Pump Hours 

Date DST Actual Pump 
Operation 

5/12/2017 9 hours 16.43 hours 

6/12/2017 9 hours 9.42 hours 

7/12/2017 9 hours 17.98 hours 

8/3/2018 9 hours 14.07 hours 

9/3/2018 9 hours 16.6 hours 

The information below was provided to the Auditors in response to the Draft Audit Report, 
and continues to be relevant evidence, and context, for interpretation of Council’s 
satisfaction of this condition: 

The Draft Audit Report includes a copy of Table 2.36 from the 2017-18 Annual 
Hydrology Report. This table lists occurrences when the MOP pump station operated 
for more than 9 hours which was higher than the DST rules at the time. 
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It should be noted that the pump hours nominated in the relevant DST rules are not 
a condition of consent. They are guide for the operators and can be varied if required. 
The important control is limiting the extraction to a maximum of 12 ML/day. 

The relevant summary from the 2017-18 Annual Hydrology report is below: 

OCC advised that the MOP pumping system experienced technical issues when it 
was first started in November 2017, as it had not been fully operational for 
some time. High river flow occurred in December and pumps were run longer 
than 9 hours on weekdays to test the system operation. 

Similarly, in March 2018, technical issues meant that about 6 days of pumping 
opportunity were missed before 8 March 2018. The pumps were then run for 14 
and 16 hours on 8 and 9 March respectively. 

It is noted that while the pump hours were higher than the defined DST rules for 
weekdays, the maximum daily volume extracted over any 24 hour period was 9.66 ML 
which is below the maximum set by CoA B4 (12 ML/day). Operation of the MOP 
therefore complied with this condition of approval. 

The MOP did not operate in the 2016-17 water year. 

 RECOMMENDED ACTIONS 

1.  That, as exceeding the daily volumetric pumping limit is in breach of the law and 
potentially damaging to ecological processes and aquatic biota, more robust and 
effective fail-safe measures be implemented to prevent any further pumping 
exceedances. 

Whilst Council accepts the non-compliant status as detailed in the Findings for 2018/19 
(refer Section 2.2.3.1), Council cannot accept Recommended Action 1. given the Auditor’s 
reference to “in breach of the law”. Of particular significance is that: 

- Council considers that the matters identified in relation to this condition do not 
establish a “breach of the law”; 

- reference to “in breach of the law” was not included in the Draft Audit Report, and 
so Council was not afforded due process to discuss with the Auditor;  

- Condition B4 (b) ii) should be interpreted in light of Condition A2 (e): and 

- the finding of the Audit Report that “the Project has been carried out generally in 
accordance with the Terms of Approval” (refer Appendix A CoA MP10_0235-A2) is 
difficult to reconcile with the “in breach of the law” assertion made by the Auditors 
in other sections of the Report.  
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The audit findings of non-compliance against CoA B4 have been self-reported by OCC in the 
respective Annual Review reports. Each Annual Review has explained the reasoning and the 
actions taken (or to be taken) to avoid a re-occurrence. Council shall continue to employ a 
“continuous improvement” approach to mitigate against further pumping exceedances. 

2.2.4 CONDITION B10  
 
Council accepts the non-compliant status of Condition B10. 

 FINDINGS 

With the benefit of hindsight, the Original Biobanking Management Plan was overly ambitious 
and as a result the biodiversity performance targets have not been met, thus three annual 
financial payments have been withheld from Council by the NSW Government; and 

It is acknowledged Council biodiversity staff have shown diligence and a commendable 
attitude to their work. 

 RECOMMENDED ACTIONS 

That the Biobanking Management Plan be revised as soon as possible to the satisfaction of the 
NSW Government, so that the withheld funds can be released just as soon as possible 
thereafter. 

Council accepts this recommended action. Council have commenced re-negotiating the 
Management Plan in consultation with the NSW Biodiversity Conservation Trust (BCT). The 
BCT have undertaking a site familiarisation tour and are currently drafting an updated 
Management Plan which is expected to be finalised later in 2021. The withheld funds were 
received in January 2021. 

2.2.5 CONDITION C3 

 FINDINGS 

The evidence indicates that a Rehabilitation and Landscape Plan was prepared for the Project 
to manage rehabilitation/revegetation of disturbed areas and landscaping or screening of built 
features and that the Plan was prepared by appropriately qualified person(s) and included 
elements listed a) to e).  

The Plan was submitted for the approval of the Department prior to disturbance of areas 
requiring rehabilitation or landscaping.  

The evidence confirms there was consultation with individual landowners on the proposed 
rehabilitation and landscape measures prior to its finalisation.   
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However, the Condition requires ‘implementation’ as well as ‘preparation’ and it is known that 
in the case of at least one Landholder (acting reasonably) the rehabilitation plan has not been 
satisfactorily implemented. The Proponent acknowledges this deficiency and is acting to 
remedy it. 

Council does not accept with the non-compliant status of Condition C3. Council have met 
the requirements of this condition as the Rehabilitation and Landscape Plan has been 
prepared and implemented. 

Council have not been afforded due process. The final Audit Report is the first time Council 
was made aware of this non-compliance, including lack of reference in the draft Audit 
Report.  

Council, at the Auditors request, presented further evidence to the Auditor in relation to 
rehabilitation along the corridor (Condition C4) post the closing meeting. The evidence 
presented was not utilised nor referenced within the final Audit Report. 

Where vegetative take has been insufficient, Council continues to carefully rehabilitate 
areas of concern in consultation with landholders. Whilst ideally, rehabilitation take would 
be hastily achieved, this is not the case on some lean, fragile soils along the corridor. 

 RECOMMENDED ACTIONS 

1. That the Proponent implement the necessary rehabilitation on the impacted landholding 
to the Landholders satisfaction, acting reasonably; and 

Council does not accept this recommended action as a Rehabilitation and Landscape Plan 
has been prepared and is being implemented. Council wish to reiterate, as pointed out by 
the Auditor in the findings for Condition C4, “the proponent is aware of the matter and 
continues to attempt to satisfactorily address the matter”. 

2. That the Proponent conduct an in-house audit of all Landholders whose land is traversed 
by the pipeline to verify the pipeline route rehabilitation is to the Landholder’s 
satisfaction, acting reasonably 

Council does not accept this recommended action as there is already a process in place to 
address landholder’s pipeline rehabilitation concerns. 
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2.2.6 CONDITION C4 

 FINDINGS 

The evidence indicates that in the case of at least one landholder on the route of the pipeline: 

Rehabilitation of the pipeline construction zone (in this case approximately 150m x 6m) was 
not satisfactorily implemented within one month of the cessation of construction activities - 
which occurred about six years ago – and furthermore still remains non-compliant. 

It is noted that these finding in this section are in relation to a single landholder as described 
by the 150m x 6m zone. 

The Proponent was aware of this deficiency as far back in 2014 when the construction 
contractor acknowledged to the Landholder in a letter dated 16/12/14 that the rehabilitation 
was not yet completed. 

Whilst there have been approximately two or three rehabilitation attempts over the past six 
years they have been relatively unsuccessful and not to the satisfaction of the landholder, 
acting reasonably. It is disappointing the Landholder has had to tolerate this unresolved matter 
for so many years.  

The Proponent is aware of the matter and continues to attempt to satisfactorily address the 
matter. Further rehabilitation efforts are planned for Autumn 2021 

Council does not accept with the non-compliant status of Condition C4.  

Rehabilitation of the pipeline construction zone was satisfactorily implemented within one 
month of the cessation of construction activities. Rehabilitation unfortunately did not ‘take’ 
as desired along some sections of the pipeline corridor. 

Council continues to carefully rehabilitate areas of concern in consultation with landholders. 
Whilst ideally, rehabilitation take would be hastily achieved, this is not the case on some 
lean, fragile soils along the corridor. 

 RECOMMENDED ACTIONS 

That this matter be rigorously addressed by Executive Management of the Proponent so that 
it is fully resolved to the satisfaction of the landholder, acting reasonably, ideally by end 
Autumn 2021 ; and 

Council does not accept this recommended action as Council continues to implement an 
established process of careful rehabilitation of the pipeline route where necessary. Further, 
Council’s relevant Executive Management are aware of continuing rehabilitation projects 
and are committed, not only to rehabilitation projects, but to any concerns of stakeholders 
along the pipeline corridor. Council’s Director of Technical Services continues to maintain 
an open door policy to all stakeholders of the project, not only landholders. 



 

 

Macquarie River to Orange Water Pipeline Project Page 20 of 42 

Document No. OCC Accompanying Response To 
Independent Audit.Docx 

Version: 1.0 
Issued: 12 March 2021 

Italics denotes - Auditors Findings and Recommendations 
Bold denotes - Council Response 
 

The email below was provided to the Auditor, at their request, following discussion at the 
close-out meeting, and continues to be relevant evidence, and context, for interpretation of 
Council’s satisfaction of this condition: 
 
 “Hi James, 
 

Following on from our conversation this morning; [name deleted for privacy reasons] returned my 
call and he is quiet happy with the recovery of the area south of his main access road (ie area 
where Habitat Connect – undertook restoration works). And state that a similar treatment in 
autumn in 2021 would be good to undertake to the portion of disturbed ground from the access 
road to the property boundary. In preparation for this work I will arrange for a load of eucalypt 
mulch to be dropped off and then spread as a light layer over the ground to aid in the 
commencement of building up the organic matter content of the top soil layer, entrapment of 
naturally occurring seed and its germination. 

 
[name deleted for privacy reasons] did mention that the area immediately to the north of his 
access driveway appears to be reclaimed road profiling as there ‘ is a lot of bitumen visible at the 
soil surface’. He stated that it was meant to be topsoil and therefore Council were ripped off by 
the contractor. It appears the material has become more visible due to recent wet weather 
washing soil off the bitumen. 

 
[name deleted for privacy reasons] also mentioned that when the ground conditions were wet he 
dug up and transplanted small native plants to revegetate the pipe line path.” 

 

Council considers, due to their understanding and commitments to further rehabilitation 
along pipeline corridor that the Auditors proposed deadline of Autumn 2021 is irresponsible 
and unachievable for long term results. 

Council wish to reiterate, as pointed out by the Auditor that, “the proponent is aware of the 
matter and continues to attempt to satisfactorily address the matter”. This provides support 
for Council’s view of compliance with Condition C4. 

That the Proponent conduct an in-house audit of all Landholders whose land is traversed by 
the pipeline to verify the rehabilitation is to the Landholder’s satisfaction, acting reasonably. 

Council does not accept this recommended action as there is already a process in place to 
address landholder’s pipeline rehabilitation concerns.  

Following the draft Audit Report, the Auditor was sent a copy of a 2014 letter from Council’s 
MOP construction contractors to landholders titled “Macquarie River to Orange Pipeline 
Project Notification of proposed reinstatement works”. This letter updated landowners on 
rehabilitation works, including a summary of the current condition of their property. Within 
the letter, an ‘off maintenance phase’ is clearly outlined and description that property 
owners will automatically regain use of their land after two years. As such, the rehabilitation 
to the land holder’s satisfaction periods should be considered outside the scope of this 
Audit. Regardless of the two year timeframe, Council continues to positively work with 
landholders where required. 

Council have also supplied (to the Auditor) Property Construction and Management Plans 
of all properties traversed by the pipeline. 
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2.2.7 CONDITION C5 

Council note that the findings, discussion and recommendations relating to this condition 
have changed substantially between the draft and final Audit Report. 

Council provided a detailed response to the draft Audit Report. It is assumed that this 
additional evidence was sufficient for the Auditor to determine that an error of fact or 
misunderstanding had taken place given the changes made from the draft to final 
Independent Audit Report. The Auditor’s view in relation to the additional evidence 
provided has not been recorded in the final Audit Report despite the substantial changes. 

In summary, it is Council’s opinion that the Auditor has not provided clear evidence to 
support a finding of non-compliance against this condition. 

Four Annual Reviews have been prepared for the Project and submitted to, and accepted 
by, the Director-General in accordance with CoA C5. The Annual Reviews: 

• described the activities undertaken in the reporting year; 

• include a summary of monitoring results and complaints and the required comparison 
of these as required in accordance with CoA C5(b); 

• identify non-compliances and corrective actions; 

• identify trends (if evident); 

• identify any discrepancies between the predicted and actual impacts; and 

• identify measures that could be implemented to improve environmental 
performance. 

Council’s opinion is that it has complied with CoA C5 through the submission of the Annual 
Reviews. 

The discussion, comments and findings in the Audit Report appear to be based on opinion 
which are, at best, only opportunities for improvement rather than actions required to 
address a clear non-compliance. 

 FINDINGS 

The key focus with this Condition is to compare actual aquatic ecology and hydrology 
performance against that predicted in EA documentation. See especially b), d), e) and f). 
Council reports on this aspect are included in “Annual Reviews’. 

The Audit finds: 

• Environmental performance in most aspects of the Conditions, relating to predictions of 
water quality and aquatic ecology, has been reported (e.g. Table 3.2, AEMP 2020).  
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• Results regarding fish impingement and entrainment in screens are incomplete (CoA–C5 
(c)), as NSW DPI Fisheries has not completed this assessment. 

• The statistical and interpretive power of the monitoring program to determine ecological 
effects is deemed to be low, especially in the short term (see B1 and Discussion). Similar 
findings and comments apply to both Summer Hill Creek and the Macquarie River.  

• Regardless of whether any changes may have been caused by operations of the Project 
or, alternatively, were obscured by severe drought conditions, plus statistical issues 
noted in the Discussion, plus the limited period of monitoring, such changes are not yet 
sufficiently prominent to be detected.  

 This requires that monitoring be extended and made more sensitive (see 
Recommendation 2, B1) and that data analyses be strengthened (see Discussion). 

• Following from above, there appears to be currently limited capacity for the monitoring 
to detect changes that could be used to refine the Adaptive Management Strategy (AMS) 
(CoA C5 (f)).  

• There appears to be confusion regarding the reporting of SHC flow statistics. For 
example, in AHR 2019 (2.5) minimal flow deciles (0–10th) represent the greatest stream 
flows, as is conventional (Table 2.11). In contradiction for rainfall data, however, decile 
magnitudes are inverted, with low deciles (10th) representing minimal rainfall. And yet 
minimal river flow percentiles are properly described as being high on the scale (98th). 
Readers are likely to be confused by this apparently anomalous usage. 

Council’s response to the draft Audit Report has not been recognised in the final Audit 
Report, whereby it was noted that the reporting of the river statistics and rainfall statistics 
follows accepted convention. River data is presented as the chance of being equalled or 
exceeded. Rainfall data is presented as the chance of being equal to or lower. Refer to the 
following link: 

http://www.bom.gov.au/jsp/ncc/climate_averages/rainfall-percentiles//index.jsp#how  

Council stated in the response to the draft Audit Report that an explanation will be provided 
in future reporting as required to avoid any reader confusion. 

 RECOMMENDED ACTIONS 

As noted above, Council does not agree with the finding of non-compliance with CoA C5. In 
this context, the Recommended Actions listed below are, at best, OFI’s or irrelevant where 
noted.  

1. That, although the Project is early in its operational life and hence operational data are 
limited, more attention be given to examining actuals versus predictions in relation to 
environmental impacts (CoA A2; C5).  

http://www.bom.gov.au/jsp/ncc/climate_averages/rainfall-percentiles/index.jsp%23how
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The use of the term “more attention” supports Council’s view that this is an OFI and not a 
Recommended Action generated by a non-compliance – in this context, Council accepts the 
opportunity to explore how the comparison may be expanded in future reporting. 

Council’s response to the draft Audit Report noted that it disagreed with the finding that 
the reporting of actual data is “too limited”. The Annual Review reports have clearly 
summarised relevant data and compares this to relevant predictions made in the 
assessment reports.  

Further, the Annual Review reports are provided to relevant Government Agencies in 
accordance with the OEMP and no comments have been received from these regulators 
relating to the limited assessment assertions. 

Council’s response to the draft Audit Report requested that the Auditors should clearly 
outline what comparisons are missing and why they are considered to be relevant. This was 
not provided by the Auditor. 

2. That the cease-to-pump flow for the Macquarie River intake, based on the 80th 
percentile of the historic flow record as calculated by Bewsher (2013), remain in force 
until such time as it may be updated through use of further gaugings and/or refined 
modelling approved by DPIE (CoA C5 (a) i., CoA C5 (f)). 

Council’s response to the draft Audit Report noted that this was an unnecessary 
recommendation as this requirement is already covered by CoA B4 and B5, as noted in the 
recommendation. It appears Council’s response to the draft Audit Report has not been 
recognised in the final Audit Report. 

It is also noted that Condition C5 is a reporting condition (preparation of the Annual Review). 
The above recommended action is not relevant for this condition. Further consideration of 
this issue is provided in Section 2.3.1 

3. That, to provide the basis for comparisons of actual and predicted flows in Summer Hill 
Creek, a comprehensive re-evaluation of hydrological data incorporating all SHC 
catchment inputs and losses (CoA 5 (e)) be undertaken, with modelling of a robust, 
historical flow-duration curve.  

Council’s response to the draft Audit Report provided substantial evidence explaining that 
Council uses a comprehensive water balance model to assess all of the water supply 
components. The Auditor was referred to details provided in Council’s Integrated Water 
Cycle Management (IWCM) Evaluation Study where Technical Note 2 fully describes the 
operation of all harvesting schemes and details modelling based on 118 years of daily data 
(1890 to 2007) and how the scheme actually operates. This Technical Note clearly 
demonstrates how the models incorporate all catchment inputs and losses. 

The evidence provided by Council noted that the models used are being constantly updated 
as more data becomes available and have undergone at least two revisions since the 2008 
assessment (stormwater harvesting assessment). 
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These models already provide the most robust estimate of flow conditions given the lack of 
recorded historical flow data. They allow for assessment of schemes and comparison of 
operational data. 

The evidence provided in Council’s response to the draft Audit Report has not been 
recognised in the final Audit Report. 

While it is Council’s opinion that this hydrological assessment is already in place and used 
for the system assessment and reporting, the use of the term “re-evaluation” supports 
Council’s view that this is an OFI and not a Recommended Action generated by a non-
compliance. 

4. That as the monitoring program to inform the AMS remains uncertain because of 
overwhelming drought effects, because monitoring has not run for sufficient time, and 
because at this point it has limited statistical power to show changes (see Discussion), 
the program be continued at least to 30/06/2023, incorporating representative periods 
of low, average and high flows (CoA C5 (f).  

Council’s view is that this is an OFI and not a Recommended Action generated by a non-
compliance – in this context, Council accepts the opportunity to explore the inclusion of this 
OFI in consultation with regulators as described in Approval Condition B1. 

5. That interpretations of fish-community data be enhanced by utilising other indicators 
including metrics of fish community ‘nativeness’ and ‘expectedness’ developed in the SRA 
(see CoA B1) and the SRA’s descriptive labels of ‘Good, Poor, Very Poor and Extremely 
Poor’. 

Council notes that this is a repeated action from CoA B1(b)i, with slightly different wording. 
Use of the word “enhanced” further supports Council’s view that this is an OFI and not a 
Recommended Action generated by a non-compliance – in this context, Council accepts the 
opportunity to explore the inclusion of the described SRA metrics and descriptive labels in 
consultation with regulators as described in Approval Condition B1. 

 OPPORTUNITIES FOR IMPROVEMENT 

1. Community understanding of Council’s challenges in providing Orange’s water supply 
would be enhanced by providing a whole-of- Macquarie-catchment (ie that part relevant 
to Orange) water-balance analysis in reports. This could expand on the existing Suma 
Park Dam water-balance schematic in Annual Hydrology Reports. 

Council’s response is similar to comments provided for OFI number four in Condition B1(b)i). 

Council notes that this OFI was not included in the Draft Audit Report and so Council has not 
been provided with opportunity to explore the context in relation to the condition, 
particularly given lack of reference in the findings. For example, provision of a “whole-of-
Macquarie-catchment water balance” is an unachievable task for Council on the face of it. 
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Regardless, and in this context, Council accepts the opportunity to explore the expansion of 
the Suma Park Dam water-balance during preparation of the OEMP Annual Review. 

2. The Summer Hill Creek flow regime could be better explained by providing a 
comprehensive schematic incorporating all flows into and out of the SHC catchment, 
including the diversions to Cadia Mine.  

It is noted that the wording for this OFI in Table 2 for non-compliances of the final Audit 
Report is different to that presented in the Independent Audit Table provided in Appendix 
A. 

Similar to comments made for OFI 1. immediately above, including reference to Condition 
B1(b)i), Council accepts the opportunity to explore the expansion of the Suma Park Dam 
water-balance during preparation of the OEMP Annual Review. 

3. AEMP reports could discuss reasons for inconsistency in percentile and decile 
terminology between rainfall and flow-duration data to improve stakeholder 
understanding. 

As noted above, Council provided a response to the draft Independent Audit Report. 
Explanation will be provided in future reporting as required to avoid any reader confusion. 

4. That environmental flow releases to SHC under the four environmental flow rules 
accompanying WAL Approval 80CA722752 be released preferentially from SPD to reduce 
the risk of eutrophication and sustain river health downstream (CoA A2; CoA C5 (e)).  

 

Council’s response to the draft Audit Report noted that over the period covered by the 
audit, Council has only used treated effluent on one occasion to comply with environmental 
flows, occurring after Cadia Valley Operations (CVO) gifted up to 2 ML/day of treated 
effluent back to the Orange community to assist with water management during the critical 
drought. At all other times, it is only the excess treated effluent (in excess of the CVO reuse) 
and minor Sewage Treatment Plant (STP) operational issues that has resulted in release to 
the creek system as permitted under Environment Protection Licence 1646 related to 
Orange sewage treatment system. 

 

Prior to this occasion, environmental flows had been made from either Suma Park Dam 
and/or the stormwater harvesting system holding pond. The use of water from the 
stormwater holding pond is a management option available to help preserve supplies in 
Suma Park Dam, particularly during critical drought periods. 

5. The need for tertiary sewage treatment facilities for Orange could be investigated and 
plans developed for implementation as soon as practicable to address nutrient loading 
in SHC and facilitate planning for water recycling. 

  



 

 

Macquarie River to Orange Water Pipeline Project Page 26 of 42 

Document No. OCC Accompanying Response To 
Independent Audit.Docx 

Version: 1.0 
Issued: 12 March 2021 

Italics denotes - Auditors Findings and Recommendations 
Bold denotes - Council Response 
 

Council does not accept this OFI given inaccurate assumptions regarding tertiary treatment. 
The “need for tertiary sewage treatment facilities” was not mentioned in the draft Audit 
Report. If mention had been made, Council would have taken the time to inform the Auditor 
that; the Orange Sewage Treatment Plant (STP) already has a tertiary treatment stage, and 
that the STP is operated under Environment Protection Licence 1646 which considers 
nutrient loading into Blackmans Swamp Creek. 

Further, this opportunity for improvement does not relate to this condition, nor is there any 
related description in the findings. In addition, reference to “planning for water recycling” 
is also made by the Auditor in relation to this OFI in Section 5.3 (refer Item 9.) of the Audit 
Report, for which there is also no context provided. 

2.2.8 CONDITION C11 

Council does not accept the non-compliant status of this condition as the recommended 
action is not applicable. 

This condition allows for an extension of time to submit the audit if “agreed by the Director-
General”. The Director-General granted Council extensions of time throughout the audit 
process. The final Audit Report and Council’s response is to be submitted by 12 March 2021. 

The Auditor was aware that Council was granted an extension of time for submission of the 
Audit report. 

 FINDINGS 

Plans to undertake the Independent Environmental Audit were first mooted in late 2014, then 
deferred, then re-commissioned in April 2020. It is understood the Proponent plans to submit 
a copy of the final Audit Report to the Department, together with its response to 
recommendations contained in the audit, in early 2021.  

On 20 November 2020 DPIE granted Council an extension of time to submit the documents by 
21 December 2020. More recently, the Proponent has requested a further extension to the end 
of February 2021. The Audit Team is unaware of any response to this latest request. 

 The reasons for exceeding the three months are: 

• the COVID-19 Pandemic delayed the timing of the opening meeting and site inspections 
by three months; 

• the Audit scope is comparably large because it includes both construction and operations 
and covers 6.5 years. If there had been an audit at the two-year trigger point, that would 
have addressed the construction phase and thus reduced the scope of this audit; 

• the Audit was expanded to include the additional obligations arising from the 
authorisation under the Water Supply (Critical Needs) Act 2019, issued January 2020;  
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• the Audit scope was expanded further to include the legal undertakings agreed to by 
Council arising from the quasi-legal challenge in the NSW Civil & Administrative Tribunal 
Proceedings No 10/03573 held in 2014/15, involving Council and Summer Hill Creek Care 
Inc, the Ophir Reserve Trust Board, Mirrabooka Farms Pty Ltd and others. 

• The legal undertakings included a commitment from the Proponent to expand the scope 
of this Audit to include an audit of the Suma Park Dam Upgrade (wall raising) and the 
Blackmans Swamp Creek Stormwater Harvesting Scheme, against their respective 
Conditions of Approval;  

• addressing the Department’s revised and more comprehensive May 2020 Post Approval 
Audit Requirements; and 

• Audit Team personal circumstances including surgery and transitioning an aged parent 
to a nursing home impacted time availability. 

The Findings outlined above are irrelevant, as Council submitted the Audit Report together 
with its response on the 12 March 2021 as agreed and granted by the Director General 

 RECOMMENDED ACTIONS 

1. That the parties complete the assignment as soon as is reasonably possible, after taking 
into account the Christmas-New Year holiday period. 

Council does not accept this recommended action as it is not applicable given the reasons 
stated above. 

2.2.9 CONDITION C14 

Council does not accept the non-compliant status of this condition and does not intend to 
implement Recommended Actions 1 and 2. 

Whilst Council provided verbal feedback to the Auditor’s close out meeting on 9 December 
2020 outlining its actions with respect to this Condition, this feedback, along with written 
comments on the draft Audit Report has not been recognised in the final Audit Report. The 
Auditor has not recognised that Council uses existing Community Consultation processes 
already in place as well as more specific engagement with directly and indirectly impacted 
stakeholders associated with the Macquarie Pipeline Project and the Blackmans Swamp 
Creek Stormwater Harvesting Scheme. 

As stated in Council’s response to the draft Audit Report, Council does accept that there are 
opportunities for improvement in relation to community information, consultation and 
involvement. Council believes that the existing stakeholder groups identified in the DPIE 
approved Operation Environmental Management Plan (OEMP) are adequate, with room for 
some management improvements acknowledged. As mentioned above, there are also other 
established Council Community Committee systems which can be better utilised for future 
consultation. 
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The Auditor interviewed a number of external stakeholders as identified in Section 3.5 and 
Appendix C of the final Audit Report. Most of these stakeholders have been identified in the 
DPIE approved Community Communication Strategy (CCS). Appendix C of the Audit Report 
identifies two stakeholders – Mr Ian Stuart and Mr Ross Stuart. Council does not know nor 
has ever engaged with people of this name and questions the validity of their inclusion in 
this table.  

In relation to the Macquarie River to Orange Pipeline Project, the CCS identifies the 
following Stakeholders: 

 Directly affected residential stakeholders (property owners with infrastructure on their 
property); 

 Bundi Fishing Club; and 

 Landowners where property access interrupted for maintenance. 

In relation to the Blackmans Swamp Creek Stormwater Harvesting Scheme – in the NSW 
Civil and administrative Tribunal Proceeding No. 10/03573, Council gave a commitment to 
inform and consult with a Stakeholder Reference Group (SRG). According to the Stakeholder 
Engagement Plan (SEP) and Section 5.1 of the CCS, the SRG consists of the following 
members: 

 Summer Hill Creek Care Group 

 Ophir Reserve Trust; and 

 Mirrabooka Farms 

In addition to the above membership, the SRG also consists of the following members: 

 Landowner Representatives in the Ploughmans Creek Valley; and 

 Orange Trout Acclimatisation Society. 

Section 3.2, Table 1 of the CCS also includes the Orange Regional Water Security Alliance in 
its Community Relations Plan. 

Other than Government Agencies, those interviewed by the Auditor included 
representatives of the SRG, a landowner on the pipeline route, a Cabonne Council 
representative, and a representative of the Bundi Fishing Club. A representative of the 
Recreational Fishing Taskforce, Mr Matt Hansen, was also interviewed. 

Despite the above feedback, the Auditor did not request evidence from Council in relation 
to Condition C14 leading to what Council believes to be a skewed viewpoint of the amount 
of Community Consultation that has occurred since the project was delivered. 
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Stakeholder Reference Group (SRG) 

The inaugural meeting of the SRG was held at the end of 2017. The purpose of this meeting 
was to inform the SRG of Council’s complaints procedures and how to access information 
about the Macquarie to Orange Pipeline Project and the Blackmans Swamp Creek 
Stormwater Harvesting Scheme. 

Whilst OEMP reporting commenced in March 2017, the Macquarie to Orange Pipeline 
extracted only 69.04 ML up until September 2018 (refer Figure 1). During this time period, 
Council could see no real meaningful purpose in coordinating meetings with relevant 
stakeholders. 

As a result, the next meeting with the SRG and other stakeholders was not held until 4 July 
2019 – after an approximate 10 month time period in which the pipeline was operational. 
The purpose of this meeting was to consult with stakeholders on proposed modifications to 
the OEMP (approvals and licence conditions). Council was presenting to the SRG and other 
stakeholders on proposals to: 

 Temporarily modify the Suma Park Dam Environmental Flow Release requirements; and 

 Lower the Macquarie Pipeline Project MP 10_0235 cease to pump trigger from 108 
ML/day to 70 ML/day. 

Further evidence of Council’s communication and consultation efforts, is provided below:   

 Public Water Forums were held on 4 November 2019, 7 November 2019, 15 January 2020 
and 16 January 2020. In addition to these Public Water Forums, targeted 
forums/presentations were held in early 2020 for: 

o SRG Members and other stakeholders identified in the OEMP; and 

o the Environmentally Concerned Citizens of Orange (ECCO) 

 Environmental Sustainable Community Committee (ESCC) – held every 2 months (6 per 
year). Minutes from this Community Committee are considered by Council as a whole. 
The ESCC also has a Water sub-group that considers issues specific to water supply in 
Orange. Both verbal and written reports on Water Supply issues are provided to ESCC. 
Representation is open to Community members with an interest in the Environment 
who are appointed through an Expression of Interest process. The current Committee 
Charter allows for up to 15 Community Representatives and 4 Councillors. 

 Council Meetings – The Current Works Report is provided to all Council Meetings (24 per 
year). This publicly available report contains a Water Supply section within it, which 
outlines (amongst other things) Macquarie River Water Supply Extractions and 
Stormwater Harvesting Extractions. 
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 Extensive Community Consultation was undertaken by consultants (working for Council) 
during the development of the Review of Environmental Factors (REF) for the Blackmans 
Swamp Creek Stormwater Harvesting Scheme Stage 2. This included two Wetland Design 
Workshops on the 28 April 2020 and 23 June 2020. All SRG members and a range of other 
stakeholders were invited and actively involved in these workshops. All attendees were 
provided with the opportunity to contribute to the ultimate design of the wetland, with 
ideas collated for further consideration. Council also gave an undertaking to present the 
REF to the SRG prior to placing the document on display. The draft REF was provided to 
Council on 5 March 2021. 

At the request of ECCO, a separately arranged meeting was held on 6 August 2020. 
Invitees were Nick King (ECCO), Cilla Kinross (SRG), Denis Marsh (SRG), Mr John 
Holiday and Mr Cyril Smith (Orange Water Security Alliance). Attendees were Mr 
Nick King, Mr Denis Marsh, Mr Ian Greenham (OCC) and Mr Wayne Beatty (OCC) with 
apologies from Cilla Kinross, Mr John Holiday and Mr Cyril Smith 

In addition to the above, Counci staff have always been available for individual one-on-one 
meetings of the SRG, the Orange Water Security Alliance and other stakeholders. A number 
of these meetings have been requested and taken place.  

 FINDINGS 

In relation to community information, consultation and involvement, the Audit finds:  

A Community Communication Strategy was implemented during the construction phase and it 
worked effectively, especially between Leeds the contractor, the Environmental Representative 
and community stakeholders (particularly adjoining landowners). However, there remains at 
least one landowner who is dissatisfied (acting reasonably) with inadequate rehabilitation on 
the pipeline route through 150 x 6 m of his property. 

The issue of the dissatisfied landowner has been addressed in Section 2.2.6.1 above. 

The Community Communication Strategy being adopted during the operations phase is 
deemed non-compliant as regards: 

• part (c): it lacks a process and more importantly, according to stakeholder feedback, a 
conducive environment for stakeholders to be able to discuss and provide feedback on 
the matters relating to environmental management and the delivery of the Project; and 

• part (e): lacks a process and more importantly, according to stakeholder feedback, a 
desire and a commitment to resolve issues/ disputes that may arise between the parties 
on the matters relating to environmental management and the delivery of the Project. 

Council is of the opinion that this finding is premised on stakeholder opinion without any 
evidence. Council’s response is provided in the commentary above. 
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Thus the Audit finds there is substantial scope for improvement, especially in building more 
constructive and respectful dialogue between the Proponent and key stakeholders, including 
landowners adjoining Summer Hill Creek, the Ophir Reserve Trust, Cabonne Council and 
community environment groups.  

Council is of the opinion that it has consulted considerably with the landowners adjoining 
Summer Hill Creek (the SRG). Feedback from the SRG does not appear to be evidence based 
whereas Council has outlined evidence of a high level of consultation (see above). Council 
at all times provides “constructive and respectful dialogue” with all stakeholders, and does 
not support such a statement without any form of evidence to the contrary. 

Amending the Strategy document alone is unlikely to remedy the engagement performance. 
Rather, Council is encouraged to adopt a culture and intent on building constructive and 
effective dialogue so as to deliver a ‘win-win’ situation where all parties involved see the 
experience as beneficial and productive.    

Section 3.5 of the CCS clearly outlines the communication tools that Council is required to 
implement including enquiries and response procedures and complaints management. A 
Community Engagement Schedule is included in the CCS. 

Council does not intend to amend the DPIE approved CCS, but rather intends to improve its 
implementation using already established Council Committees, the SRG and other 
stakeholders identified in the Community Engagement Schedule. 

Council prides itself on having a culture of building relationships through constructive and 
effective dialogue with all stakeholders, and cannot support a statement that indicates that 
an improvement in culture is required without any evidence to the contrary.    

In the NSW Civil and Administrative Tribunal Proceeding No 10/03573 held in 2014/15, the 
Proponent gave a commitment to include in the OEMP a requirement for a Stakeholder 
Reference Group, consisting of relevant local interest groups and individuals, including but not 
limited to representatives of the Summer Hill Creek Care Group, Ophir Reserve Trust and 
Mirrabooka Farm Pty Ltd. The Orange Trout Acclimatisation Society & Landowners in 
Ploughmans Creek valley were also to be invited to be members of the SRG. 

The SRG was formalised in the 2018/19 Reporting Year. 

This statement is incorrect. The SRG was formalised in the 2017/2018 Reporting Year (end 
of 2017). 

The Condition requires the Proponent to ‘facilitate communication’. ‘Facilitate’ means to help, 
enable and expedite. To ‘communicate’ means to share, converse and reveal. 

The Audit finds, based on its investigations, that stakeholder feedback consistently revealed 
they would greatly appreciate it if the Proponent would be more communicative, not just in 
‘informing’ the parties of its intentions, ie one-way information transfer, but rather engage 
proactively in constructive, two-way dialogue. 
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One-way distribution of information from the Proponent to stakeholders is but one element in 
communication. In and of itself it is not considered effective consultation and involvement and 
the latter aspects require significant improvement. 

Once again, stakeholder feedback is based on opinion with no apparent supporting 
evidence. 

Council has prepared and more than adequately implemented a Community 
Communications Strategy (CCS) as required by Condition C14, which is included as an 
Appendix in the approved OEMP. Section 5.1 of the CCS states that the purpose of the 
communication is to “Inform” stakeholders identified in the CCS.  

Council believes it can improve in this space and rather than “inform”, Council shall consider 
the opportunity to “consult” with these stakeholders in the future. “Consult” is defined in 
the CCS as “obtaining feedback on analyses, alternatives and/or decisions”. 

 RECOMMENDED ACTIONS 

1. That the Community Communication Strategy be amended so as to include procedures 
and mechanisms through which the stakeholders can: 

 a) discuss or provide feedback to the Proponent in relation to the environmental 
management and delivery of the Project;  

 b) resolve issues/disputes that may arise between the various parties on the matters 
relating to environmental management and the delivery of the Project; and 

Given the existing CCS is included in the DPIE approved OEMP for the Orange Water Supply, 
Council does not accept Recommended Action 1 (i.e. to amend the CCS). As mentioned 
above, Council acknowledges that implementation of the existing, DPIE approved, CCS is an 
OFI. Feedback mechanisms already exist through which the SRG, landowners and other 
stakeholders can be informed and consulted. 

2. That, in lieu of the SRG, a Community Consultative Committee be established, with an 
independent Chair appointed by DPIE and for it to operate in accordance the DPIE CCC 
Guidelines.  

It is noted Council may be of a mind to retain the SRG but appoint an external 
chairperson. The Audit finds this step would be inadequate, given the significant level of 
disquiet expressed by all the stakeholders interviewed. 

Council does not accept this recommended action. The DPIE Community Consultative 
Committee Guidelines for State Significant Projects were released in January 2019. Given 
the above evidence of the implementation of Condition C14 Council does not intend to 
implement Recommendation 2. 
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2.2.10 EPBC Approval 2011/6202 – Conditions 1-4 

 Findings for Conditions 1-4: (Terrestrial) 

The Audit finds that the Biodiversity Offset Plan was overly ambitious in the setting of targets 
and as a result the performance targets have not been met, thus three annual financial 
payments tied to performance have been withheld from Council by the NSW Government. 

Please refer to 2.2.4.1 Findings 

 Recommendations for Conditions 1-4: (Terrestrial) 

That the Biodiversity Offset Plan be revised as soon as possible to the satisfaction of the NSW 
Government, such that the withheld funds can be released just as soon as possible 

Please refer to S2.2.4.2 RECOMMENDED ACTIONS 

 Findings for Condition 5: (Aquatic) 

The Act requires the preparation and implementation of an Aquatic Environment Monitoring 
Program (AEMP) in order to protect the EPBC listed Trout Cod, Murray Cod and Macquarie 
Perch. Note silver perch, which is listed under the EPBC as critically endangered, is not included 
in Condition 5.  

The Audit finds the omission of this species is an oversight and should be added into the consent 
condition. 

Silver perch was listed under the EPBC Act on 23 December 2013. Thus, at the time the 
pipeline was approved under the Act (June 2013) the species was not listed. Under Section 
158A of the Act, listings after the approval decision is made cannot be considered in relation 
to the action. 

The Proponent has developed the AEMP in consultation with DPI Water and Fisheries NSW (the 
latter supported the document via email dated 26 March 2015) in accordance with 
requirements herein. DPI Water emailed a response to the AEMP dated 18 March 2015 with 
comments regarding the accuracy of the control section of the Third Crossing gauging station. 
This matter has been resolved, with AHR 2017–18 (Table 2.30) reporting gauging results from 
gauging station 421197 had been reviewed, with no significant changes indicated. 

The AEMP program commenced in Autumn 2017 and covers both the Macquarie River and 
Summer Hill Creek. Over the four years of reporting from 2016/17 to 2019/20 there has been 
a drop in total fish species recorded (14, 13, 11, 10). In the past reporting year (19/20) the 
overall catch was again dominated by pest species, with only five native species, whereas 
native species were dominant in the previous year, with eight recorded. The threatened 
species, trout cod and silver perch, were not caught but had been recorded in early years’ 
reports.  
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The reasons for the decline in fish species catches over the four years is unknown, but the 
serious drought with low river flows is likely to have been a significant contributing factor. 

In part, the AEMP includes determining the efficiency of the Macquarie River pump offtake 
design and screens to limit entrainment and impingement, to minimise impacts on eggs/larvae 
or changes to recruitment of threatened species. It also includes identifying changes in 
hydrology and aquatic ecology in both the river and Summer Hill Creek.  

The 2018/19 Year Annual Review (page 35 AEMP) flagged further research was required to 
determine the impact of extraction on fish larvae and a variety of juvenile fish species. This is 
yet to occur. The Audit welcomes Council’s commitment in the 2019/20 Annual Review to 
address this issue in consultation with NSW DPI Fisheries relating to development of new 
guidelines.  

The last sentence in this paragraph provides some context for the ongoing consultation 
between Council and NSW DPI-Fisheries as previously described in Section 2.2.2 of this 
response. 

A laboratory scale study was undertaken by DPI Fisheries to determine the efficiency of the 
pump offtake design in limiting the entrainment and impingement of fish (B1 (b) ii.). However, 
the study report is a draft only, has not yet been peer reviewed and published, hence is deemed 
incomplete. 

Project Environmental Assessment predictions of pipeline intake and screen performance 
suggested approach velocities of between 0.05m/sec and 0.15m/sec through the 2mm screen 
mesh, which met then-existing guidelines. However, a subsequent paper by Stocks et al. 
(2019), while confirming that 2mm screens successfully prevented entrainment of young fish, 
showed that significant mortalities occurred after more than one minute’s impingement 
duration at velocities of 0.05–0.3 m/sec. Critically, at the MOP intake, impingement could last 
up to 19 hours, so that severe mortalities among any nearby small aquatic animals seem highly 
likely to follow pumping. 

To assess the risk of aquatic fauna impingement at various life-history stages requires direct 
examination of the screens following pumping. Seasonal observations are required, coinciding 
with reproductive cycles in the four relevant threatened fish species. 

If aquatic fauna are found to have been impinged on intake screens, remedial work to prevent 
further occurrences would require modification or replacement of the intake structure to 
satisfy relevant NSW guidelines for such structures.  

In the Project Environmental Assessment, an air purge process prior to pumping start-up was 
designed to clear the fine screen. (p 13.7 Part C). The proposal was also for low start-up velocity 
pumps. (p13.12, part C).  
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However, site observations (20/07/20) showed air-purging began instantly, accompanied by 
aquatic shock-waves that produced an eruption of water approaching 1 m high around the 
intake area (see photographs). This event mimicked detonation of small underwater explosions 
that have been used in past fisheries to kill, injure or stun fish and is likely to kill, injure or 
disorient any aquatic fauna present within a radius of up to several metres. Fish and other 
animals will be attracted to the intake vicinity, as it is deep and shaded by pipework.  

Whilst no evidence of dead or injured fish has been recorded, there has not been any 
substantive investigation conducted to date. The Audit finds investigation of potential air-
purge mortalities is required. Should the air-purge system be shown to injure adjacent fauna, 
the cleaning process should be modified to safely displace such accumulations before pumping. 
Alternatively, a brush system could be installed to replace air-purge cleaning (Hannam 2020). 

Predicted increased flow volumes and spills from Suma Park Dam into Summer Hill Creek 
(Environmental Assessment; Bewsher 2013) have not eventuated because of the impacts of 
extreme drought. 

A Critical Needs Authorisation (CNA) was granted in January 2020 in response to severe 
drought conditions and significant water restrictions imposed on the residents of Orange, for 
a maximum period of up to 12 months (Schedule B1, B2, B4, B5, B6, B8, B9, B10). In effect, the 
Authorisation gave the Proponent the capacity to extract water when there was less flow in 
the Macquarie River; that is, the 108ML/day flow trigger, as originally approved, was 
temporarily reduced to 38ML/day. 

The reduction of the river trigger to 38 ML/day provided 12 extra days of MOP operation 
compared to the 108ML/day trigger.  

Implementing the revised pumping rules allowed under the CNA created the potential for the 
imposition of significant stresses on the Macquarie River’s ecology, further impacting on 
threatened species. Although monitoring to the end of June 2020 has not yet shown any 
impacts that can be associated with operation of the CNA, these may be present but masked 
by drought effects and statistical issues. 

It is noted that, this whole section within the Audit Report has been substantially altered 
from the draft, due to further evidence supplied by Council and again no new evidence cited. 

 Recommended Actions for Condition 5: (Aquatic) 

1. That the EPBC Act requirement imposes statutory responsibility on the Proponent not 
just to ‘minimise’ impacts on the EPBC listed species but to ‘protect’ them. This is a 
challenging burden and arguably one that is beyond the reach of the Proponent and this 
Project. The Audit therefore recommends that either the Condition be amended to 
reduce the burden on the Proponent or the Proponent be required to demonstrate all 
due diligence in proving that its actions are actually protecting the species.  
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Council does not accept that the Auditors ‘protect’ comments regarding the EPBC Act 
contribute to a non-compliance for this condition as it appears that the Auditor has 
misinterpreted Council’s obligations. As such, the recommended action is also not accepted. 
Council considers that requirements have been satisfied through preparation and 
implementation (including provision of results etc.) of an Aquatic Environment Monitoring 
Program in accordance with conditions. 

2. That the adequacy of the design and operation of the pump intake and screens to protect 
of threatened fauna in accordance with the EPBC Act has not been confirmed.  

If additional studies prove that the intake structure design, together with the air-purge 
screen-cleaning process, may kill or injure threatened aquatic species then the adoption 
of further measures to safeguard threatened species will be required. 

Council acknowledges the statements made and given the probable intent of the Auditor, 
Council re-states the commitment in Section 2.2.2.2 of this report to “assess the intake 
structure design and operation (including the air purge screen cleaning process) in 
consultation with NSW DPI-Fisheries”.  

3. That additional indicators, plus extended collection of baseline data (ie to at least 
30/06/2023), covering substantial periods of low, average and high flows, are required 
before there can be any reasonable level of confidence in interpreting monitoring results. 

This statement is provided in the absence of findings against this condition. It is assumed 
that it is related to similar commentary for CoA B1 (b) i) on page 11 of the Audit Report. To 
this end, Council does not accept this statement as a recommended action as the aspects of 
SRA metrics/descriptive labels and the AEMPs implementation period are considered to be 
OFIs only, as described in Sections 2.2.1.2 and 2.2.1.3, respectively, of this response. Council 
accepts the opportunity to explore the inclusion of both OFIs in consultation with regulators 
as required under Approval Condition B1. 

4. That the Minister review the AEMP to assess whether it is appropriate to provide better 
safeguards to protect the listed threatened species and ecological communities and if so, 
to thus require revisions to the Plan. 

Council does not accept this as a recommended action as Council is compliant with respect 
to the condition, and considers it would be more appropriately stated as an OFI for Council 
to address (and not the Minister). Regardless, Council would be open to any review the 
Minister considers appropriate. 
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2.3 PROPONENT RESPONSE TO OPPORTUNITIES FOR IMPROVEMENT (FOR 
COMPLIANT CONDITIONS) 

2.3.1 Opportunities for Improvement (B5) 

1. Because the modelled river flows and calculated 80th percentile flow at Gauging Station 
421192 on the Macquarie River inform the DST, it is recommended the Proponent 
rigorously adhere to the 80th percentile flow limit derived from the historic flow model 
provided in the DPIE Assessment Report (Bewsher 2013). 

Council does not accept this OFI. Council notes that this is a Recommend Action (and not an 
OFI) under CoA C5 which, in itself, does not make sense as CoA C5 is a reporting condition 
(preparation of the Annual Review). Council’s response to the draft Audit Report noted that 
this was an unnecessary OFI as this requirement is already covered by CoA B4 and B5. It 
appears Council’s response to the draft Audit Report has not been recognised in the final 
Audit Report. 

2.3.2 Opportunities for Improvement (C6) 

1. That, in line with CoA C5 comments above, the Proponent provide even more attention 
to examining actuals versus predictions in relation to environmental impacts to add more 
robustness, confidence and transparency to the Decision Support Tool, and how 
quarterly water management decisions are made. 

Council does not accept this OFI on the basis that it is not related to the wording in Condition 
C6 - Revision of Strategies Plans and Programs. There is also no description on this matter 
provided in the findings for this section, and further, the wording to “provide even more 
attention” does not provide specific direction. 

2.3.3 Opportunities for Improvement (C12) 

1. That locating Project-related information on the website be made more user-friendly.  

More specifically, that the website design be made simpler and easier to find the 
information pertaining to the operation of the MOP. 

Council accepts this OFI and will conduct a review of access to MOP information on Council’s 
website. 

2.3.4 Opportunities for Improvement (D3) 

1. That, given the public interest aspect, full details regarding the factors considered in each 
quarterly decision-making meeting and the rationale for how the decisions were 
reached, be placed on the website. 
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Council does not accept this OFI on the basis that no evidence or context has been provided 
in the findings relating to this matter.  

Signed and scanned copies of the Annual and Quarterly reviews are placed on Council’s 
website. Attachment C of the OEMP is titled “Decision Support Tool” and provides greater 
than 40 pages on how the process is implemented. The OEMP, including Attachment C are 
also available on Council’s website. 

2. That the Proponent have present at the quarterly decision - making meetings (in person 
or via zoom, etc) an independent senior aquatic ecologist with high-level qualifications 
and experience (ie a technical expert). This person should, when justified in their 
professional judgement, present the aquatic ecology case and the need for further 
mitigation action when necessary. The person could be nominated by the Proponent to 
the Department and be subject to its approval.  

Council does not accept this OFI. Council’s response to the draft Audit Report noted that the 
Decision Support Tool (DST) is the approved mechanism for determining which water source 
to use. One of the underlying principles of the DST is that all systems can be operated up to 
their licence/approval conditions without significant environmental impact (refer to Section 
2.5.4 of the DST). Therefore, the inclusion of an independent senior aquatic ecologist is 
unnecessary. 

The DST itself is a robust process that considers many factors. The DST meetings are 
attended by a wide range of OCC staff including executives, scientists, engineers and 
operators.  

DST records are placed on Council’s website and record the outcome of the decision-making 
process. 

3. That increased rigour be provided in the Annual Review preparation process, including 
the findings of this and other Audits, regarding what changes/modifications to 
management plans, if any, are required to minimise environmental impacts and enhance 
the sustainability of the Project. 

Council does not accept this OFI on the basis that no evidence or context has been provided 
in the findings relating to this matter.  

Of particular note is that this is the first external audit, and Council has full intention of 
incorporating actions and opportunities into OEMP processes. 
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2.3.5 Opportunities for Improvement (AUTHORISATION UNDER S8 (5) WATER SUPPLY 
(CRITICAL NEEDS) ACT 2019 

That approval for the Year 2020 CNA rules not be renewed, as water extractions under base-
flow conditions (ie the generally accepted 80th percentile flow) have a high likelihood of 
seriously exacerbating the ecological impacts of a drought. 

Council does not accept this OFI as it is not relevant. The Authorisation under the Critical 
Needs Act (CNA) expired in accordance with Condition 5 (Schedule B) when the combined 
Council water storage exceeded 50% in August 2020. Beyond this date, Council is unable to 
seek an extension of the Authorisation as per Condition 6 (Schedule B). 

The information below was provided to the Auditor in response to the Draft Audit Report, 
and continues to be relevant evidence, and context, for interpretation of the Auditor’s 
findings and OFI description (refer pp. 31-32 and Appendix A of Audit Report): 

OCC made an application under the Water Supply (Critical Needs) Act 2019 (Critical 
Needs Act) for an emergency change to a condition of approval relating to the 
operation of the MOP. 

  
The MOP was a declared water supply development under Schedule 2 of the Critical 
Needs Act. 

  
As noted in the application, the proposed pumping trigger of 38 ML/day was only an 
emergency measure designed to increase water availability for Orange during the 
severe drought period. It was identified that the lower pumping trigger would help 
OCC manage its water supply through the continuing drought conditions and would 
allow the system to recover sooner. 

  
The basis for the application and resulting authorisation was to meet critical human 
needs. It was only ever temporary. 

  
This authorisation issued by the Minister for Water, Property and Housing on 14 
January 2020 had an end point: it expired 12 months after the date it was granted, 
unless in this time the combined storage exceeds 50% or the provisions of the Act 
expire, whichever occurs earliest. Operation of the MOP would then revert to the 
current approval conditions. In the case of the OCC authorisation, 50% was reached 
on 24 August, 2020 (acknowledging that this is outside the audit period). 
 
A substantial aquatic monitoring program was included as one of the authorisation 
conditions.  
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The application relied on ecological impact assessment work completed for the 

EA that assessed the impact of extracting 12 ML/day from a minimum flow of 38 

ML/day. It was concluded in the EA that it is unlikely that the small modification to 
flows would have any adverse effects on aquatic biota. As the EA considered the 
ecological impacts for permanent operation at this lower river flow, and concluded 
no significant impact, the proposal to adopt the 38 ML/day river trigger on a 
temporary basis would not result in a significant impact on river health. 

  
As noted by the Auditor, a river flow of around 38 ML/day is roughly the 95th 
percentile flow, which is the recommended cease to pump level in the Advice to water 
management committees. No. 6 daily extraction management in unregulated rivers 
(NSW Government, 2020). This policy advisory note provides guiding principles to 
determine a cease to pump threshold, daily flow extraction classes and a daily 
extraction limit for extraction from an unregulated river. The MOP extracts water 
from the Macquarie River above Burrendong Water Source defined in the Water 
Sharing Plan for the Macquarie Bogan Unregulated Rivers Water Sources 2012.  
 
Council holds Water Access Licence (WAL) 36374 with a share component of 643 ML 
from the Macquarie River above Burrendong Water Source. This WAL sets a visible 
flow criterion as a cease to pump threshold for the taking of water. Therefore, the 
proposal adopted a temporary pumping trigger that was well above the provisions of 
the WAL and would ensure low flows were not impacted in the unregulated section 
of the Macquarie River. 

  
As it turns out, and as detailed in Section 2.16.1.3 of the 2019-20 Annual Hydrology 
Report (OCC, 2020) which was one of the audit documents referenced, the reduction 
of the river trigger to 38 ML/day provided only 12 extra days of MOP operation 
compared to the 108 ML/day trigger. 

  
The Auditor does not present any evidence to support the finding that pumping from 

the Macquarie River at flows less than the long-term, historical 80th  percentile flow, 
currently calculated at 108 ML/day, is environmentally unsustainable. 

  
This contradicts the findings in the EA that were conservatively based on assessing 
long term operation based on extracting 12 ML/day and a river trigger of 38 ML/day. 

  
It is also an irrelevant audit finding as the authorisation under the Critical Needs Act 
was only a temporary change, and no longer applies. 

2.3.6 Opportunities for Improvement (Audit of Suma Park Dam Upgrade) 

1. To rehabilitate and sustain Summer Hill Creek’s condition. It is suggested this would 
require re-assessment of the base-flow rules 3 and 4. It is suggested this follow 
calculation of the historical flow-duration curve and its 80th percentile. This could then 
be used as the appropriate cease-to-pump trigger for those with irrigation licences. 
Allowances should also be made for high-flow and low-flow requirements. 
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The Auditor’s reference to base flow rules 3 and 4 is incorrect. The base flow rule is described 
as Rule B (or 2 in the Auditor’s numbering system). 

As noted in the response to CoA B1(b)i, the current environmental flow rules were 
determined through an evidenced based and detailed environmental flow study that was 
completed by Entura (2013). This study identified values and issues within the aquatic 
environment, characterised the change in flows from natural, current and proposed flow 
scenarios; and developed an environmental flow regime for Summer Hill Creek. 

It is Councils opinion that the environmental flow rules defined from this evidence based, 
detailed environmental study are better for the environment than adopting an 80th 
percentile minimum flow rule as suggested by the Auditor. 

Further, it is not Council’s responsibility to define an appropriate cease to pump trigger for 
those with irrigation licences. This is defined in the appropriate Water Sharing Plan and 
associated Water Access Licences administered by DPIE – Water. 

2. Completion of the willow-eradication works already under way. 

Council does not accept this OFI as it does not relate to Suma Park Dam Upgrade conditions, 
nor is there any related description in the findings. Further, Council are not and were not at 
the time of the audit undertaking willow-eradication works. 

3.  Evaluation and mitigation of nutrient inputs to the SHC catchment. 

Council does not accept this OFI. It is noted that this OFI is similar to one presented by the 
Auditor for Condition C5 (refer Section 2.2.7.3 above), and so it is assumed that it is related 
to nutrient inputs from the Orange STP. It is however, difficult to fully understand the 
Auditor’s intent as the OFI does not relate to this condition, nor is there any related 
description in the findings. The STP is operated under Environment Protection Licence 1646 
which considers nutrient loading into Blackmans Swamp Creek.  
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2.4 CONCLUSION 

The Audit Report includes a summary of compliance assessment that states “The Audit finds 
nine consent conditions are deemed non-compliant. For an indicative comparison there are 
approximately 100 consent conditions or requirements.” 

Council’s review of the Audit Report provides a response to the findings, including 
recommendations and OFIs, in two documents; a ‘Proponent Response’ tabulated summary 
that includes proposed action and OFI due dates, and the ‘Proponent Response Accompanying 
Information’ (this document) that provides a greater level of detail than the tabulated 
summary. 

The table below provides a numerical summary of Council’s response to the Recommend 
Actions and Opportunities for Improvement. The numbers adopted for grading status are 
those delineated in the Audit Report. 

 

Grading Status 
Council Response 

Number Accepted Number Not Accepted 

Compliant (61) 61 nil 

- OFIs (10) 5 5 

Non-compliant (9) 4 5 

- Recommended Actions (23) 7 16 

- OFIs (11) 1 10 

Not Triggered N/A N/A 

Table 1 Numerical Summary 

 

 

 

 

 


