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Table 1 OCC Response to Non-compliance(s) – Recommended Actions  

Condition 
Number 
(ID) 

Compliance 
Requirement 

Independent Audit Finding Independent Audit 
Recommendation 

Proponent’s Proposed 
Action/Action 
taken/Response (as 
applicable) 

Proposed 
Action 
Due Date 

B1.(b)i Aquatic Environment Monitoring 
An Aquatic Environment Monitoring 
Program shall be developed and 
implemented to confirm the predictions 
made in documents identified in 
conditions A2(a) to A2(c) and to identify 
changes in hydrology and aquatic ecology 
through monitoring. The Program shall be 
developed: 
(a) in consultation with DPI (NSW 

Office of Water and Fisheries NSW) 
and OEH; 

(b) include a monitoring design to: 

i. confirm predictions and 
identify changes in hydrology 
and aquatic ecology (including 
fish and aquatic and riparian 
vegetation); and 

 

Item B1 (b) i. Findings: The monitoring regime 
to confirm predictions and identify changes in 
hydrology and aquatic ecology (CoA 5-B1 (b) i.) 
has been implemented. No adverse ecological 
effects of the project have been detected by 
the AEMP, largely because prolonged drought 
has overwhelmed detectability of likely effects.  
Any impacts possibly resulting from the Project 
are not yet discernible, not only because they 
cannot yet be separated from drought impacts, 
but also the pre-Project baselines are 
uncertain, and monitoring has not yet covered 
a sufficient period. 
Biological monitoring may be capable of 
detecting two general biological effects of flow 
diversions through the Orange Raw Water 
Supply Operation Environmental Management 
Plan (OEMP) (CoA B1 (b) i.).  
Firstly, invertebrate community changes 
downstream may possibly result from reduced 
areas of suitable habitat, especially in riffle 
zones, and also from declining habitat quality. 
Secondly, reach-scale changes to fish 
populations might be evident, especially 
through reduced population recruitment or 
obstructed migrations at riffles and rapids.  
Interpretations of fish-community data in the 
AEMP should be enhanced by taking advantage 
of other available indicators. Total species 
richness and total abundance, which are 
currently reported, are just two among many 
potentially useful attributes.  
Other variables of interpretive value for testing 
potential OEMP impacts that should be 

B1 (b) i. Recommended Actions 
1. That, to strengthen the 

AEMP’s capacity to detect 
ecological changes, 
monitoring data analyses 
include the SRA metrics of 
fish community ‘nativeness’ 
and ‘expectedness’ and the 
SRA’s descriptive labels of 
‘Good, Poor, Very Poor and 
Extremely Poor’ be used to 
improve interpretation 
(Davies et al. 2010). 

 

 
OCC does not accept 
the non-compliant 
status and consider 
Recommended Action 
1. to be an OFI. 
 
Refer S2.2.1 of 
Proponent Response - 
Accompanying 
Information to 
Independent 
Environmental Audit 
Report 
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Condition 
Number 
(ID) 

Compliance 
Requirement 

Independent Audit Finding Independent Audit 
Recommendation 

Proponent’s Proposed 
Action/Action 
taken/Response (as 
applicable) 

Proposed 
Action 
Due Date 

adopted are the metrics of ‘nativeness’ and 
‘expectedness’, as developed in the MDB 
Sustainable Rivers Audit (SRA) (Davies et al. 
2010). 
Capacity to determine impacts and changes to 
hydrology and aquatic ecology from the MOP 
(CoA B1 (c)) is constrained by limitations in 
knowledge of hydrological and ecological data 
at the program’s commencement. This is 
particularly problematic for SHC. 
Interpretation of aquatic biological monitoring 
results in this program is also hampered by four 
main statistical factors (see Chapter 5: 
Discussion).  

 

B1(b) ii An Aquatic Environment Monitoring 
Program shall be developed and 
implemented to confirm the predictions 
made in documents identified in 
conditions A2(a) to A2(c) and to identify 
changes in hydrology and aquatic ecology 
through monitoring. The Program shall be 
developed: 
(a) in consultation with DPI (NSW 

Office of Water and Fisheries NSW) 
and OEH; 

(b) include a monitoring design to: 

i. confirm predictions and 
identify changes in hydrology 
and aquatic ecology (including 
fish and aquatic and riparian 
vegetation); and 

ii. determine the efficiency of 
the offtake design and screens 
to limit impingement 
entrainment and minimise 

B1 (b) ii. Findings 
Preliminary laboratory study by NSW Fisheries 
of key criteria to ‘determine the efficiency of 
the offtake design and screens to limit 
impingement entrainment and minimise 
impacts to eggs, larvae or changes to 
recruitment of threatened aquatic species 
resulted in a draft publication.  
This unpublished document suggested that the 
intake structure’s design, screen mesh size and 
water approach velocity may fall within then-
accepted guidelines. The paper has not yet 
been finalised nor undergone peer review, so 
these conclusions cannot be considered final. 
However, a subsequent paper by Stocks et al. 
(2019) also demonstrated that 2 mm wedge-
wire screens successfully prevented 
entrainment of young fish, but found that 
significant mortalities occurred after more than 
one minute’s impingement duration at 
velocities of 0.05–0.3 metres/second. 
Importantly, impingement could last up to 19 
hours at the MOP intake, so that significant 

(b) ii. Recommended Actions: 
1. That the intake structure 

design and operation, 
together with the air-purge 
screen-cleaning process, 
potentially threaten aquatic 
animals, requiring further 
assessments to determine 
compliance with CoA B1 (b) 
ii. If impacts are shown to 
result, the Audit 
recommends modification or 
replacement of the intake 
screens with a more 
environmentally sensitive 
system (Hannam 2020), in 
consultation with NSW DPI 
(Fisheries). 

2. That these matters be 
promptly addressed, with 
site investigations, to assess 

 
Council accepts the 
non-compliant status 
for CoA B1 (b) ii. 
 
Refer S2.2.2 of 
Proponent Response - 
Accompanying 
Information to 
Independent 
Environmental Audit 
Report. 
 
 

 
 
30/06/2021 – 
Pending NSW 
DPIE- Fisheries 
availability.  
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Condition 
Number 
(ID) 

Compliance 
Requirement 

Independent Audit Finding Independent Audit 
Recommendation 

Proponent’s Proposed 
Action/Action 
taken/Response (as 
applicable) 

Proposed 
Action 
Due Date 

impacts to eggs, larvae or 
changes to recruitment of 
threatened aquatic species. 

 

mortalities among any impinged small animals 
could follow pumping. 
To assess the impingement of aquatic fauna 
requires direct examination of the screens 
following pumping. Multiple observations are 
required, timed to coincide with fish species’ 
reproductive cycles.  
On-site observations of the intake operation 
(21/07/20) showed that underwater shock 
waves, similar to small underwater explosions, 
were caused by the air-purge screen-clearing 
process. Together with the intake structure 
design, this poses potentially significant threats 
to aquatic animals including threatened 
species.  
Fish and other animals will be attracted to the 
intake structure, as it is relatively deep and 
shaded. The Audit finds the MOP intake and 
screens potentially contravene requirements of 
the EPBC Act (EPBC 2011/6202: S130 (1) & 133) 
regarding protection of threatened fauna. 
These potential air-purge impacts require 
systematic investigation and assessment. 

 

and correct any related non-
compliances. 

 

B4 The Project is to be operated consistent 
with: 
(a) the Orange Water Supply System 

Decision Support Tool in condition 
B3; 

(b) the operating rules where: 

i) pumping is only to occur when 
the instantaneous river flow 
immediately downstream of 
the pumps will exceed the 
80th percentile flow (the note 
below specifies how the 80th 

The Audit finds that there have been several 
non-compliances in relation to extractions that 
breach the operating rules. They have occurred 
across four years of operation as follows:  
2019/20 Reporting Year 
Data provided in the monthly extraction 
reports indicates that there were six (6) days 
where the daily volume extracted (OCC says 
‘slightly’) exceeded 12 ML.  
OCC states ‘this data does not recognise the 
rolling 24-hour period used in the control 
system until the end of March 2020, whereby 
there was no exceedance. This anomaly in data 

Recommended Action: 
That, as exceeding the daily 
volumetric pumping limit is in 
breach of the law and potentially 
damaging to ecological processes 
and aquatic biota, more robust 
and effective fail-safe measures be 
implemented to prevent any 
further pumping exceedances 

 
Council accepts the 
non-compliant status as 
detailed in the Findings 
for 2018/19 (refer 
Section 2.2.3). 
 
Council cannot accept 
Recommended Action 
1. given the Auditor’s 
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Condition 
Number 
(ID) 

Compliance 
Requirement 

Independent Audit Finding Independent Audit 
Recommendation 

Proponent’s Proposed 
Action/Action 
taken/Response (as 
applicable) 

Proposed 
Action 
Due Date 

percentile flow rate is 
determined);  

ii) no more than 12 ML is to be 
extracted from the Macquarie 
River at Cobbs Hut Hole over 
any 24 hour period;  

iii) the instantaneous rate of 
extraction is not to exceed 
15.2 ML/day; and 

iv) the water level in Suma Park 
Dam is less than 90 percent 
full; and 

v) a cease to pump trigger 
applies, corresponding to a 
flow in the Macquarie River at 
Gauging Station 421192 
(upstream of the pumps) of 
15.2 ML/day above the 80th 
percentile flow (e.g. 92+15.2= 
-108 ML/day); and 

(c) the river flow margin of error for 
Gauging Station 421192 determined 
in condition B6. 

Note: The 80th percentile flow rate is set 
at 92 ML/day but can be updated to 
reflect the revised river flow model 
allowed in condition B5, if approved by 
NOW and the Director-General. 

interpretation was addressed by changing the 
pump control to a midnight-to-midnight basis’. 
2018/19 Reporting Year 
There were four days when the Project pumps 
operated for longer than the operating rules 
allow. 
See Table 2.36 reprinted below. The breach 
involved extracting more than 12 ML over any 
24-hour period. 
 

Table 2.36 – MOP Pump Hours 

Date DST 
Rule 

Actual 
Pump 

Extraction 

15/09/2018 19 
hours 

23.98 14.66 

16/09/2018 19 
hours 

24.00 14.66 

19/01/2019 19 
hours 

23.98 14.24 

20/01/2019 19 
hours 

20.60 12.23 

 
2017/18 Reporting Year 
There were five 5 occasions when weekday 
pumping exceeded the then nine hour rule. 
(The nine hour rule for weekdays was changed 
to 19 hours in April 2018, ie same as for 
weekends). The extraction did not exceed the 
12ML/day rule. 
 
 
 
 

reference to “in breach 
of the law”. 
 
Refer section 2.2.3.2 of 
Proponent Response - 
Accompanying 
Information to 
Independent 
Environmental Audit 
Report. 



 

OCC RESPONSE – RECOMMENDED ACTIONS 

 

7 | P a g e  
 

Condition 
Number 
(ID) 

Compliance 
Requirement 

Independent Audit Finding Independent Audit 
Recommendation 

Proponent’s Proposed 
Action/Action 
taken/Response (as 
applicable) 

Proposed 
Action 
Due Date 

Table 2.36 – MOP Pump Hours 

Date DST Actual Pump 
Operation 

5/12/2017 9 hours 16.43 hours 

6/12/2017 9 hours 9.42 hours 

7/12/2017 9 hours 17.98 hours 

8/3/2018 9 hours 14.07 hours 

9/3/2018 9 hours 16.6 hours 

 

B10 Where monitoring referred to in 
condition B9 indicates that biodiversity 
outcomes are not being achieved, 
remedial actions as approved by the 
Director General in consultation with 
OEH, shall be undertaken to ensure that 
the objectives of the Biodiversity Offset 
Package are achieved. 

The Audit finds that: 
1. With the benefit of hindsight, the Original 

Biobanking Management Plan was overly 
ambitious and as a result the biodiversity 
performance targets have not been met, 
thus three annual financial payments have 
been withheld from OCC by the NSW 
Government; and 

2. It is acknowledged OCC biodiversity staff 
have shown diligence and a commendable 
attitude to their work. 

 

That the Biobanking Management 
Plan be revised as soon as possible 
to the satisfaction of the NSW 
Government, so that the withheld 
funds can be released just as soon 
as possible thereafter. 

Council accepts the 
non-compliant status 
for CoA B10. 
 
Refer S2.2.4 of 
Proponent Response - 
Accompanying 
Information to 
Independent 
Environmental Audit 
Report. 

31/12/2021 
Pending NSW 
Biodiversity 
Conservation 

Trust availability 

C3 A Rehabilitation and Landscape Plan shall 
be prepared and implemented for the 
Project to manage 
rehabilitation/revegetation of disturbed 
areas and landscaping or screening of 

The evidence indicates that a Rehabilitation 
and Landscape Plan was prepared for the 
Project to manage rehabilitation/revegetation 
of disturbed areas and landscaping or screening 
of built features and that the Plan was 

1. That the Proponent implement 
the necessary rehabilitation on the 
impacted Landholding; and 
 

Council does not accept 
the non-compliant 
status for CoA C3. 
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Condition 
Number 
(ID) 

Compliance 
Requirement 

Independent Audit Finding Independent Audit 
Recommendation 

Proponent’s Proposed 
Action/Action 
taken/Response (as 
applicable) 

Proposed 
Action 
Due Date 

built features. The Plan shall be prepared 
by appropriately qualified person(s) in 
consultation with the relevant 
landowner, Council or agency. The Plan 
shall include, but not necessarily be 
limited to: 

(a) identification of principles, 
standards and objectives based on 
the individual property 
management plans and those 
outlined in the documents in A2(a) 
to A2(c). Individual property 
management plans shall be 
prepared in consultation with each 
landowner or agency as relevant 
and include details of the existing 
condition of the land, the 
construction corridor management 
of the easement and maintenance 
of the Project for each property; 

(b) the location of vegetation to be 
cleared, high risk areas experiencing 
erosion and waterway crossings 
that have been identified as 
sensitive and prone to erode if 
disturbed; 

(c) proposed rehabilitation or 
landscaping (including use of 
indigenous and endemic species 
where possible) including details of 
the strategies to progressively 
rehabilitate, regenerate and/ or 
revegetate, methods and species to 
be replanted/ revegetated including 
their appropriateness to the area 
and ability to ensure high risk areas 

prepared by appropriately qualified person(s) 
and included elements listed a) to e).  

The Plan was submitted for the approval of the 
Department prior to disturbance of areas 
requiring rehabilitation or landscaping.  

The evidence confirms there was consultation 
with individual landowners on the proposed 
rehabilitation and landscape measures prior to 
its finalisation.   

However, the Condition requires 
‘implementation’ as well as ‘preparation’ and it 
is known that in the case of at least one 
Landholder (acting reasonably) the 
rehabilitation plan has not been satisfactorily 
implemented, even after six years. The 
Proponent acknowledges this deficiency and is 
acting to remedy it.      

 

2. That the Proponent conduct an 
in-house audit of all Landholders 
whose land is traversed by the 
pipeline to verify the pipeline 
route rehabilitation is to the 
Landholder’s satisfaction, acting 
reasonably. 

 
Refer S2.2.5 of 
Proponent Response - 
Accompanying 
Information to 
Independent 
Environmental Audit 
Report. 
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Condition 
Number 
(ID) 

Compliance 
Requirement 

Independent Audit Finding Independent Audit 
Recommendation 

Proponent’s Proposed 
Action/Action 
taken/Response (as 
applicable) 

Proposed 
Action 
Due Date 

are rehabilitated and stabilised to 
an equal or better status; 

(d) monitoring and maintenance 
procedures for the rehabilitated or 
revegetated areas and landscaping 
(including biosecurity measures and 
weed control) including 
performance indicators, 
responsibilities, timing and duration 
and contingencies where 
rehabilitation of vegetation and 
landscaping measures fail; and 

(e) evidence of consultation with the 
relevant landowners or agency on 
the proposed rehabilitation and 
landscape measures prior to its 
finalisation. 

The Plan shall be submitted for the 
approval of the Director General prior to 
disturbance of areas requiring 
rehabilitation or landscaping unless 
otherwise agreed by the Director 
General. 

C4 The Proponent shall ensure that all 
rehabilitation measures are implemented 
progressively where possible and in all 
cases within one month of the cessation 
of construction activities at the relevant 
area. Unless otherwise agreed to by the 
Director General, the Proponent shall 
monitor and maintain the health of all 
revegetated areas until such time that 
the plantings have been verified as 
meeting the principles, standards and 
objectives set in the Rehabilitation and 
Landscape Plan in condition C3(a) to the 

The evidence indicates that in the case of at 
least one landholder on the route of the 
pipeline: 
1. Rehabilitation of the pipeline construction 

zone (in this case approximately 150m x 
6m) was not satisfactorily implemented 
within one month of the cessation of 
construction activities - which occurred 
about six years ago – and furthermore still 
remains non-compliant; and  

2. The Proponent was aware of this 
deficiency as far back in 2014 when the 
construction contractor acknowledged to 

1. That this matter be rigorously 
addressed by Executive 
Management of the Proponent so 
that it is fully resolved to the 
satisfaction of the landholder, 
acting reasonably, ideally by end 
Autumn 2021; and 
 

2. That the Proponent conduct an 
in-house audit of all Landholders 
whose land is traversed by the 
pipeline to verify the rehabilitation 

Council does not accept 
the non-compliant 
status for CoA C4. 
 
Refer S2.2.6 of 
Proponent Response - 
Accompanying 
Information to 
Independent 
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Condition 
Number 
(ID) 

Compliance 
Requirement 

Independent Audit Finding Independent Audit 
Recommendation 

Proponent’s Proposed 
Action/Action 
taken/Response (as 
applicable) 

Proposed 
Action 
Due Date 

satisfaction of Environmental 
Representative or as otherwise agreed 
with the relevant landowner or agency. 

the Landholder in a letter dated 16/12/14 
that the rehabilitation was not yet 
completed; 

3.  Whilst there have been approximately 
two or three rehabilitation attempts over 
the past six years they have been 
relatively unsuccessful and not to the 
satisfaction of the landholder, acting 
reasonably.  

 It is disappointing the Landholder has had 
to tolerate this unresolved matter for so 
many years.  

 
4.  The Proponent is aware of the matter and 

continues to attempt to satisfactorily 
address the matter. Further rehabilitation 
efforts are planned for Autumn 2021 

 
Recommended Actions:  
1.  That this matter be rigorously addressed 

by Executive Management of the 
Proponent so that it is fully resolved to 
the satisfaction of the landholder, acting 
reasonably, ideally by end Autumn 2021; 
and 

2.  That the Proponent conduct an in-house 
audit of all Landholders whose land is 
traversed by the pipeline to verify the 
rehabilitation is to the Landholder’s 
satisfaction, acting reasonably 

is to the Landholder’s satisfaction, 
acting reasonably 

Environmental Audit 
Report. 

C5 To compare the actual performance of 
the Project against that predicted in 
documents in condition A2, annually from 
date of this approval (or other timing as 
may be agreed by the Director-General), 
the Proponent shall prepare a summary 
of the environmental performance of the 

Findings: The key focus with this Condition is to 
compare actual aquatic ecology and hydrology 
performance against that predicted in EA 
documentation. See especially b), d), e) and f). 
Council reports on this aspect are included in 
“Annual Reviews’. 
The Audit finds: 

1. That, although the Project is 
early in its operational life 
and hence operational data 
are limited, more attention 
be given to examining actuals 
versus predictions in relation 

 

Council does not accept 
the non-compliant 
status for CoA C5. 
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Condition 
Number 
(ID) 

Compliance 
Requirement 

Independent Audit Finding Independent Audit 
Recommendation 

Proponent’s Proposed 
Action/Action 
taken/Response (as 
applicable) 

Proposed 
Action 
Due Date 

Project during construction and 
operation to the satisfaction of the 
Director-General. This summary must: 
(a) describe the activities that were 

carried out in the previous year, and 
the activities that are proposed to 
be carried out over the next year 
including: 

i. monitoring of the extraction 
process, quantity of water 
extracted, flow in river during 
extraction, duration of 
extraction and flow in Summer 
Hill Creek; 

ii. raw water quality in the 
Macquarie River and Suma 
Park Dam during extraction; 
and 

iii. quantities and quality of scour 
water to be released during 
maintenance or emergency 
activities. 

(b) include a summary of the 
monitoring results and complaints 
records of the development over 
the previous year, including a 
comparison of these results against 
the 

i. conditions, relevant statutory 
requirements, limits or 
performance 
measures/criteria; 

1. Environmental performance in most 
aspects of the Conditions, relating to 
predictions of water quality and aquatic 
ecology, has been reported (e.g. Table 
3.2, AEMP 2020).  
 

2. Results regarding fish impingement and 
entrainment in screens are incomplete 
(CoA–C5 (c)), as NSW DPI Fisheries has 
not completed this assessment. 

 
3. The statistical and interpretive power of 

the monitoring program to determine 
ecological effects is deemed to be low, 
especially in the short term (see B1 and 
Discussion). Similar findings and 
comments apply to both Summer Hill 
Creek and the Macquarie River.  

 
4. Regardless of whether any changes may 

have been caused by operations of the 
Project or, alternatively, were obscured 
by severe drought conditions, plus 
statistical issues noted in the Discussion, 
plus the limited period of monitoring, 
such changes are not yet sufficiently 
prominent to be detected.  

 

This requires that monitoring be extended 
and made more sensitive (see 
Recommendation 2, B1) and that data 
analyses be strengthened (see 
Discussion). 

5. Following from above, there appears to 
be currently limited capacity for the 
monitoring to detect changes that could 

to environmental impacts 
(CoA A2; C5).  
 

2. That the cease-to-pump flow 
for the Macquarie River 
intake, based on the 80th 
percentile of the historic flow 
record as calculated by 
Bewsher (2013), remain in 
force until such time as it 
may be updated through use 
of further gaugings and/or 
refined modelling approved 
by DPIE (CoA C5 (a) i., CoA C5 
(f)). 

 

3. That, to provide the basis for 
comparisons of actual and 
predicted flows in SHC, a 
comprehensive re-evaluation 
of hydrological data 
incorporating all SHC 
catchment inputs and losses 
(CoA 5 (e)) be undertaken, 
with modelling of a robust, 
historical flow-duration 
curve.  

 

4. That as the monitoring 
program to inform the AMS 
remains uncertain because of 
overwhelming drought 
effects, because monitoring 
has not run for sufficient 
time, and because at this 
point it has limited statistical 
power to show changes (see 
Discussion), the program be 

Refer S2.2.7 of 
Proponent Response - 
Accompanying 
Information to 
Independent 
Environmental Audit 
Report. 
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Condition 
Number 
(ID) 

Compliance 
Requirement 

Independent Audit Finding Independent Audit 
Recommendation 

Proponent’s Proposed 
Action/Action 
taken/Response (as 
applicable) 

Proposed 
Action 
Due Date 

ii. (requirements of any plan or 
program required under this 
approval; 

iii. (the monitoring results of 
previous years; and 

iv. the relevant predictions in the 
documents identified in 
conditions A2(a)and A2(c); 

(c) identify any non-compliance over 
the last year, and describe what 
actions were (or are being) taken to 
ensure compliance; 

(d) identify any trends in the 
monitoring data over the life of the 
development; 

(e) identify any discrepancies between 
the predicted and actual impacts of 
the development, and analyse the 
potential cause of any significant 
discrepancies; and 

(f) identify measures that could be 
implemented to improve the 
environmental performance of the 
development and justification for 
any decision to not implement 
those measures. 

Note: it is not intended for this annual 
review to result in any additional review 
of plans, programs and strategies, where 
those plans, programs and strategies also 
have a review component that addresses 
this condition 

be used to refine the Adaptive 
Management Strategy (AMS) (CoA C5 (f)).  

There appears to be confusion regarding the 
reporting of SHC flow statistics. For example, in 
AHR 2019 (2.5) minimal flow deciles (0–10th) 
represent the greatest stream flows, as is 
conventional (Table 2.11). In contradiction for 
rainfall data, however, decile magnitudes are 
inverted, with low deciles (10th) representing 
minimal rainfall. And yet minimal river flow 
percentiles are properly described as being high 
on the scale (98th). Readers are likely to be 
confused by this apparently anomalous usage. 

continued at least to 
30/06/2023, incorporating 
representative periods of 
low, average and high flows 
(CoA C5 (f).  

 

That interpretations of fish-
community data be enhanced by 
utilising other indicators including 
metrics of fish community 
‘nativeness’ and ‘expectedness’ 
developed in the SRA (see CoA B1) 
and the SRA’s descriptive labels of 
‘Good, Poor, Very Poor and 
Extremely Poor’ 

 

C11 Within three (3) months of 
commissioning this audit, or as otherwise 

Plans to undertake the Independent 
Environmental Audit were first mooted in late 

That the parties complete the 
assignment as soon as is 
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Condition 
Number 
(ID) 

Compliance 
Requirement 

Independent Audit Finding Independent Audit 
Recommendation 

Proponent’s Proposed 
Action/Action 
taken/Response (as 
applicable) 

Proposed 
Action 
Due Date 

agreed by the Director General, the 
Proponent shall submit a copy of the 
audit report to the Director-General, 
together with its response to any 
recommendations contained in the audit 
report. 

2014, then deferred, then re-commissioned in 
April 2020. It is understood the Proponent 
plans to submit a copy of the final Audit Report 
to the Department, together with its response 
to recommendations contained in the audit, in 
early 2021.  
On 20 November 2020 DPIE granted OCC an 
extension of time to submit the documents by 
21 December 2020. More recently, the 
Proponent has requested a further extension to 
the end of February 2021. The Audit Team is 
unaware of any response to this latest request. 
 The reasons for exceeding the three months 
are: 
1. the COVID-19 Pandemic delayed the 

timing of the opening meeting and site 
inspections by three months; 

2. the Audit scope is comparably large 
because it includes both construction and 
operations and covers 6.5 years. If there 
had been an audit at the two-year trigger 
point, that would have addressed the 
construction phase and thus reduced the 
scope of this audit; 

3. the Audit was expanded to include the 
additional obligations arising from the 
authorisation under the Water Supply 
(Critical Needs) Act 2019, issued January 
2020;  

4. the Audit scope was expanded further to 
include the legal undertakings agreed to 
by OCC arising from the quasi-legal 
challenge in the NSW Civil & 
Administrative Tribunal Proceedings No 
10/03573 held in 2014/15, involving OCC 
and Summer Hill Creek Care Inc, the Ophir 
Reserve Trust Board, Mirrabooka Farms 
Pty Ltd and others. 

reasonably possible, after taking 
into account the Christmas-New 
Year holiday period. 

Council does not accept 
the non-compliant 
status for CoA C11. 
 
Refer S2.2.8 of 
Proponent Response - 
Accompanying 
Information to 
Independent 
Environmental Audit 
Report. 

 
 



 

OCC RESPONSE – RECOMMENDED ACTIONS 

 

14 | P a g e  
 

Condition 
Number 
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Compliance 
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Proponent’s Proposed 
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Proposed 
Action 
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5. the legal undertakings included a 
commitment from the Proponent to 
expand the scope of this Audit to include 
an audit of the Suma Park Dam Upgrade 
(wall raising) and the Blackmans Swamp 
Creek Stormwater Harvesting Scheme, 
against their respective Conditions of 
Approval; 

6. addressing the Department’s revised and 
more comprehensive May 2020 Post 
Approval Audit Requirements; and 

7. Audit Team personal circumstances 
including surgery and transitioning an 
aged parent to a nursing home impacted 
time availability. 

C14 Community information, Consultation 
and Involvement  
A Community Communication Strategy 
shall be prepared and implemented to 
facilitate communication between the 
Proponent (and its contractor(s)), the 
Environmental Representative (see 
condition C13), the relevant council and 
community stakeholders (particularly 
adjoining landowners) on the 
construction environmental   
management   and operation of the 
Project. The Strategy shall include, but 
not be limited to: 
(a) identification of stakeholders to be 

consulted as part of the Strategy, 
including affected and adjoining 
landowners; 

(b) procedures and mechanisms for the 
regular distribution of information 
to stakeholders on construction 
progress and matters associated 

: In relation to community information, 
consultation and involvement, the Audit finds:  
A Community Communication Strategy was 
implemented during the construction phase 
and it worked effectively, especially between 
Leeds the contractor, the Environmental 
Representative and community stakeholders 
(particularly adjoining landowners). However, 
there remains at least one landowner who is 
dissatisfied (acting reasonably) with inadequate 
rehabilitation on the pipeline route through 
150 x 6 m of his property. 
The Community Communication Strategy being 
adopted during the operations phase is 
deemed non-compliant as regards: 

 part (c): it lacks a process and more 
importantly, according to stakeholder 
feedback, a conducive environment for 
stakeholders to be able to discuss and 
provide feedback on the matters relating 
to environmental management and the 
delivery of the Project; and 

1. That the Community 
Communication Strategy be 
amended so as to include 
procedures and mechanisms 
through which the 
stakeholders can: 

a) discuss or provide 
feedback to the 
Proponent in relation to 
the environmental 
management and delivery 
of the Project;  

b resolve issues/disputes 
that may arise between 
the various parties on the 
matters relating to 
environmental 
management and the 
delivery of the Project; 
and 

2. That, in lieu of the SRG, a 
Community Consultative 

 

Council does not accept 
the non-compliant 
status for CoA C14. 
 
Refer S2.2.9 of 
Proponent Response - 
Accompanying 
Information to 
Independent 
Environmental Audit 
Report. 
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with environmental management 
and key environmental 
management issues for the Project. 
The Strategy shall provide detail on 
the structure, scope, objectives and 
frequency of the distribution of 
information; 

(c) procedures and mechanisms 
through which the stakeholders can 
discuss or provide feedback to the 
Proponent and/or Environmental 
Representative in relation to the 
environmental management and 
delivery of the Project; 

(d) procedures and mechanisms 
through which the Proponent can 
respond to enquiries or feedback 
from the stakeholders in relation to 
the environmental management 
and delivery of the Project; and 

(e) procedures and mechanisms that 
would be implemented to resolve 
issues/ disputes that may arise 
between parties on the matters 
relating to environmental 
management and the delivery of 
the Project. This may include the 
use of an appropriately qualified 
and experienced independent 
mediator. 

The Proponent shall maintain and 
implement the Strategy throughout 
construction and operation of the 
Project. 

 part (e): lacks a process and more 
importantly, according to stakeholder 
feedback, a desire and a commitment to 
resolve issues/ disputes that may arise 
between the parties on the matters 
relating to environmental management 
and the delivery of the Project. 
 

Thus the Audit finds there is substantial scope 
for improvement, especially in building more 
constructive and respectful dialogue between 
the Proponent and key stakeholders, including 
landowners adjoining Summer Hill Creek, the 
Ophir Reserve Trust, Cabonne Council and 
community environment groups.  
Amending the Strategy document alone is 
unlikely to remedy the engagement 
performance. Rather, OCC is encouraged to 
adopt a culture and intent on building 
constructive and effective dialogue so as to 
deliver a ‘win-win’ situation where all parties 
involved see the experience as beneficial and 
productive.    
In the NSW Civil and Administrative Tribunal 
Proceeding No 10/03573 held in 2014/15, the 
Proponent gave a commitment to include in the 
OEMP a requirement for a Stakeholder 
Reference Group, consisting of relevant local 
interest groups and individuals, including but 
not limited to representatives of the Summer 
Hill Creek Care Group, Ophir Reserve Trust and 
Mirrabooka Farm Pty Ltd. The Orange Trout 
Acclimatisation Society & Landowners in 
Ploughmans Creek valley were also to be 
invited to be members of the SRG. 
The SRG was formalised in the 2018/19 
Reporting Year. 

Committee be established, 
with an independent Chair 
appointed by DPIE and for it 
to operate in accordance the 
DPIE CCC Guidelines.  

It is noted OCC may be of a mind 
to retain the SRG but appoint an 
external chairperson. The Audit 
finds this step would be 
inadequate, given the significant 
level of disquiet expressed by all 
the stakeholders interviewed.   
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The Condition requires the Proponent to 
‘facilitate communication’. ‘Facilitate’ means to 
help, enable and expedite. To ‘communicate’ 
means to share, converse and reveal. 
The Audit finds, based on its investigations, that 
stakeholder feedback consistently revealed 
they would greatly appreciate it if the 
Proponent would be more communicative, not 
just in ‘informing’ the parties of its intentions, 
ie one-way information transfer, but rather 
engage proactively in constructive, two-way 
dialogue. 
One-way distribution of information from the 
Proponent to stakeholders is but one element 
in communication. In and of itself it is not 
considered effective consultation and 
involvement and the latter aspects require 
significant improvement. 
  

EPBC 
Approval 
2011/6202  

Approval granted to Orange City Council 
to construct the Pipeline and extract 
water from the Macquarie River. 
Decision made under s130 (1) & s133 of 
EPBC Act. Issued 19 August 2013  
The Approval is subject to the Conditions 
specified below:  
1.  The person (OCC) taking the action 

must not clear more than 4.43 
hectares of the critically endangered 
ecological community White Box-
Yellow Box-Blakely's Red Gum Grassy 
Woodland and Derived Native 
Grassland (WBGW). 

2. The person taking the action must not 
clear any trees containing potential 
Superb Parrot nesting hollows other 
than those trees marked for clearing in 
the pre-clearance surveys. All tree 

Findings for Conditions 1-4: (Terrestrial) 
The Audit finds that the Biodiversity Offset Plan 
was overly ambitious in the setting of targets 
and as a result the performance targets have 
not been met, thus three annual financial 
payments tied to performance have been 
withheld from OCC by the NSW Government. 

 
Findings for Condition 5: (Aquatic) 
The Act requires the preparation and 
implementation of an Aquatic Environment 
Monitoring Program (AEMP) in order to protect 
the EPBC listed Trout Cod, Murray Cod and 
Macquarie Perch. Note silver perch, which is 
listed under the EPBC as critically endangered, 
is not included in Condition 5.  
The Audit finds the omission of this species is 
an oversight and should be added into the 
consent condition. 

Recommended Actions for 
Conditions 1-4:  
That the Biodiversity Offset Plan 
be revised as soon as possible to 
the satisfaction of the NSW 
Government, such that the 
withheld funds can be released 
just as soon as possible. 

 
Recommended Actions for 
Condition 5 (herein) 
1. That the EPBC Act 

requirement imposes 
statutory responsibility on the 
Proponent not just to 
‘minimise’ impacts on the 
EPBC listed species but to 
‘protect’ them. This is a 
challenging burden and 

 

Council accepts the 
non-compliant status 
for Conditions 1-4  
 
Refer S2.2.10 of 
Proponent Response - 
Accompanying 
Information to 
Independent 
Environmental Audit 
Report. 
 

Condition 1-4 
31/12/2021 
Pending NSW 
Biodiversity 
Conservation 

Trust availability 
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clearing must be in accordance with 
protocols in the Flora and Fauna 
Management Plan. 

3. The person taking the action must 
prepare and implement a Biodiversity 
Offset Plan to protect and manage at 
least 47 ha of WBGW, 91 ha of Superb 
Parrot foraging and roosting habitat 
and all potential superb parrot nesting 
hollows at 10 Ophir Road, Ophir in 
perpetuity. The Plan must: 

 (a) Outline the purpose of the Plan; 
 (b) Provide a map, including GPS 

coordinates, that clearly depicts: 
  (i) the offset area, 
  (ii) existing WBGW at the site, and 

(iii) any areas proposed for 
rehabilitation; 

 (c) Provide for the protection and 
management of existing WBGW and 
Superb Parrot habitat; 

 (d) To address condition 3c include: 
(i) measures to manage edge 
effects, 

(ii) measures to control weeds and 
feral pests, 

(iii) details of the fire management 
program, 

(iv) measures to control 
unauthorised public access, 

(v) key milestones, performance 
indicators, thresholds and 
corrective actions, 

(vi) measures to monitor 
performance, 

The Proponent has developed the AEMP in 
consultation with DPI Water and Fisheries NSW 
(the latter supported the document via email 
dated 26 March 2015) in accordance with 
requirements herein. DPI Water emailed a 
response to the AEMP dated 18 March 2015 
with comments regarding the accuracy of the 
control section of the Third Crossing gauging 
station. This matter has been resolved, with 
AHR 2017–18 (Table 2.30) reporting gauging 
results from gauging station 421197 had been 
reviewed, with no significant changes indicated. 
The AEMP program commenced in Autumn 
2017 and covers both the Macquarie River and 
Summer Hill Creek. Over the four years of 
reporting from 2016/17 to 2019/20 there has 
been a drop in total fish species recorded (14, 
13, 11, 10). In the past reporting year (19/20) 
the overall catch was again dominated by pest 
species, with only five native species, whereas 
native species were dominant in the previous 
year, with eight recorded. The threatened 
species, trout cod and silver perch, were not 
caught but had been recorded in early years’ 
reports.  
The reasons for the decline in fish species 
catches over the four years is unknown, but the 
serious drought with low river flows is likely to 
have been a significant contributing factor. 
In part, the AEMP includes determining the 
efficiency of the Macquarie River pump offtake 
design and screens to limit entrainment and 
impingement, to minimise impacts on 
eggs/larvae or changes to recruitment of 
threatened species. It also includes identifying 
changes in hydrology and aquatic ecology in 
both the river and Summer Hill Creek.  

arguably one that is beyond 
the reach of the Proponent 
and this Project. The Audit 
therefore recommends that 
either the Condition be 
amended to reduce the 
burden on the Proponent or 
the Proponent be required to 
demonstrate all due diligence 
in proving that its actions are 
actually protecting the 
species.  

 
2. That the adequacy of the 

design and operation of the 
pump intake and screens to 
protect of threatened fauna 
in accordance with the EPBC 
Act has not been confirmed.  

 

3. That if additional studies 
prove that the intake 
structure design, together 
with the air-purge screen-
cleaning process, may kill or 
injure threatened aquatic 
species then the adoption of 
further measures to 
safeguard threatened species 
will be required.  

 

4. That additional indicators, 
plus extended collection of 
baseline data (ie to at least 
30/06/2023), covering 
substantial periods of low, 
average and high flows, are 
required before there can be 

Council does not accept 
the non-compliant 
status for Condition 5. 
 
Refer S2.2.10.3 of 
Proponent Response - 
Accompanying 
Information to 
Independent 
Environmental Audit 
Report. 
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(vii) measures to fund 
implementation of the Plan, and 

(viii) details about the timing and 
responsibility for implementing, 
monitoring, reviewing and funding 
the Plan. 

 The person taking the action must 
submit the Biodiversity Offset Plan for 
the Minister's approval within 3 
months of commencement of the 
action. The approved plan must be 
implemented. 

4. The person taking the action must 
protect the offset area by a legal 
instrument on the title, within 12 
months of the date of this approval. 

5:  In order to protect the EPBC Act listed 
Trout Cod (Maccu/lochella 
macquariensis), Murray Cod 
(Maccul/ochella pee/ii pee/ii) and 
Macquarie Perch (Macquaria 
australasica) the person taking the 
action must prepare an Aquatic 
Environment Monitoring Program to 
identify changes in hydrology and 
aquatic ecology through monitoring. 
The program must be prepared one 
month prior to commencement of 
construction. 

The Program shall be developed: 
(a) in consultation with NSW Office of 

Water and Fisheries NSW; 
(b)  include a monitoring design to: 

(i) confirm predictions and identify 
changes in hydrology and aquatic 
ecology (including fish and aquatic 
and riparian vegetation); 

The 2018/19 Year Annual Review (page 35 
AEMP) flagged further research was required to 
determine the impact of extraction on fish 
larvae and a variety of juvenile fish species. This 
is yet to occur. The Audit welcomes OCC’s 
commitment in the 2019/20 Annual Review to 
address this issue in consultation with NSW DPI 
Fisheries relating to development of new 
guidelines.  
A laboratory scale study was undertaken by DPI 
Fisheries to determine the efficiency of the 
pump offtake design in limiting the 
entrainment and impingement of fish (B1 (b) 
ii.). However, the study report is a draft only, 
has not yet been peer reviewed and published, 
hence is deemed incomplete. 
Project Environmental Assessment predictions 
of pipeline intake and screen performance 
suggested approach velocities of between 
0.05m/sec and 0.15m/sec through the 2mm 
screen mesh, which met then-existing 
guidelines. However, a subsequent paper by 
Stocks et al. (2019), while confirming that 2mm 
screens successfully prevented entrainment of 
young fish, showed that significant mortalities 
occurred after more than one minute’s 
impingement duration at velocities of 0.05–0.3 
m/sec. Critically, at the MOP intake, 
impingement could last up to 19 hours, so that 
severe mortalities among any nearby small 
aquatic animals seem highly likely to follow 
pumping. 
To assess the risk of aquatic fauna 
impingement at various life-history stages 
requires direct examination of the screens 
following pumping. Seasonal observations are 
required, coinciding with reproductive cycles in 
the four relevant threatened fish species. 

any reasonable level of 
confidence in interpreting 
monitoring results. 

 

5. That the Minister review the 
AEMP to assess whether it is 
appropriate to provide better 
safeguards to protect the 
listed threatened species and 
ecological communities and if 
so, to thus require revisions 
to the Plan. 
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(ii) determine the efficiency of the 
offtake design and screens to limit 
impingement, entrainment and 
minimise impacts to eggs, larvae or 
changes to recruitment of threatened 
aquatic species; 
(iii) identify thresholds which when 
exceeded trigger corrective 
actions/adaptive management 
responses. 

(c)  include an appropriate number and 
location of monitoring points to 
determine impacts and changes to 
hydrology and aquatic ecology: 
 

 (i) from operation of the pipeline at 
Cobbs Hut Hole including the offtake 
and riffle or rockbar sections; 

 
 (ii) from increased flow volumes and 

spills from Suma Park Dam into 
Summer Hill Creek; and 

  
 (iii) at other locations as necessary. 
 
The Aquatic Environment Monitoring 
Program must be implemented. 
Results from the implementation of the 
Aquatic Environment Monitoring 
Program are to be provided to the 
Department by 31 December each year, 
after commencement of the action. 
Approval expires 31 December 2063. 
6. Within 10 days after the 

commencement of the action, the 
person taking the action must advise 
the Department in writing of the actual 
date of commencement. 

If aquatic fauna are found to have been 
impinged on intake screens, remedial work to 
prevent further occurrences would require 
modification or replacement of the intake 
structure to satisfy relevant NSW guidelines.  
In the Project Environmental Assessment, an air 
purge process prior to pumping start-up was 
designed to clear the fine screen. (p 13.7 Part 
C). The proposal was also for low start-up 
velocity pumps. (p13.12, part C). However, site 
observations (20/07/20) showed air-purging 
began instantly, accompanied by aquatic shock-
waves that produced an eruption of water 
approaching 1 m high around the intake area 
(see photographs). This event mimicked 
detonation of small underwater explosions that 
have been used in past fisheries to kill, injure or 
stun fish and is likely to kill, injure or disorient 
any aquatic fauna present within a radius of up 
to several metres. Fish and other animals will 
be attracted to the intake vicinity, as it is deep 
and shaded by pipework.  
Whilst no evidence of dead or injured fish has 
been recorded, there has not been any 
substantive investigation conducted to date. 
The Audit finds  investigation of potential air-
purge mortalities is required.  
Should the air-purge system be shown to injure 
adjacent fauna, the cleaning process should be 
modified to safely displace such accumulations 
before pumping. Alternatively, a brush system 
could be installed to replace air-purge cleaning 
(Hannam 2020). 
Predicted increased flow volumes and spills 
from Suma Park Dam into Summer Hill Creek 
(Environmental Assessment; Bewsher 2013) 
have not eventuated because of the impacts of 
extreme drought. 
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7. The person taking the action must 
maintain accurate records 
substantiating all activities associated 
with or relevant to the conditions of 
approval, including measures taken to 
implement the Plan and Programs 
required by this approval, and make 
them available upon request to the 
Department. Such records may be 
subject to audit by the Department or 
an independent auditor in accordance 
with section 458 of the EPBC Act, or 
used to verify compliance with the 
conditions of approval. Summaries of 
audits will be posted on the 
Department's website. The results of 
audits may also be publicised through 
the general media. 

8. By 31 December of each year after the 
commencement of the action, the 
person taking the action must publish 
a report on their website addressing 
compliance with the conditions of this 
approval over the previous 12 months, 
including implementation of any Plans 
and Programs specified in the 
conditions. Non-compliance with any 
of the conditions of this approval must 
be reported to the Department within 
2 business days of becoming aware of 
the non-compliance. 

9. Upon the direction of the Minister, the 
person taking the action must ensure 
that an independent audit of 
compliance with the conditions of 
approval is conducted and a report 
submitted to the Minister. The 
independent auditor must be 

A Critical Needs Authorisation (CNA) was 
granted in January 2020 in response to severe 
drought conditions and significant water 
restrictions imposed on the residents of 
Orange, for a maximum period of up to 12 
months (Schedule B1, B2, B4, B5, B6, B8, B9, 
B10). In effect, the Authorisation gave the 
Proponent the capacity to extract water when 
there was less flow in the Macquarie River; that 
is, the 108ML/day flow trigger, as originally 
approved, was temporarily reduced to 
38ML/day. 
The reduction of the river trigger to 38 ML/day 
provided 12 extra days of MOP operation 
compared to the 108ML/day trigger.  
Implementing the revised pumping rules 
allowed under the CNA created the potential 
for the imposition of significant stresses on the 
Macquarie River’s ecology, further impacting 
on threatened species. Although monitoring to 
the end of June 2020 has not yet shown any 
impacts that can be associated with operation 
of the CNA, these may be present but masked 
by drought effects and statistical issues. 
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approved by the Minister prior to the 
commencement of the audit. Audit 
criteria must be agreed to by the 
Minister and the audit report must 
address the criteria to the satisfaction 
of the Minister. 

10. If the person taking the action wishes 
to carry out any activity otherwise 
than in accordance with the Plan as 
specified in the conditions, the person 
taking the action must submit to the 
Department for the Minister's written 
approval a revised version of that Plan. 
The varied activity shall not commence 
until the Minister has approved the 
varied Plan in writing. The Minister will 
not approve a varied Plan unless the 
revised Plan would result in an 
equivalent or improved environmental 
outcome over time. If the Minister 
approves the revised Plan, that Plan 
must be implemented in place of the 
Plan originally approved. 

11. If the Minister believes that it is 
necessary or convenient for the better 
protection of listed threatened species 
and ecological communities to do so, 
the Minister may request that the 
person taking the action make 
specified revisions to the Plan specified 
in the conditions and submit the 
revised Plan for the Minister's written 
approval. The person taking the action 
must comply with any such request. 
The revised approved Plan must be 
implemented. Unless the Minister has 
approved the revised Plan then the 
person taking the action must continue 
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to implement the Plan originally 
approved. 

12. If, at any time after five years from 
the date of this approval, the person 
taking the action has not substantially 
commenced the action, then the 
person taking the action must not 
substantially commence the action 
without the written agreement of the 
Minister. 

13. Unless otherwise agreed to in writing 
by the Minister, the person taking the 
action must publish the Plan and 
Program referred to in these 
conditions of approval on their 
website. The Plan and Program must 
be published on the website within 1 
month of being approved. 
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Table 2 OCC Response - Opportunities for Improvement 

Condition 
Number (ID) 

Compliance Requirement Independent Audit 
Observation/Opportunity for 
Improvement 

Proponent’s Proposed 
Action or reason not to 
implement 
measures/changes 

Proposed Action Due Date 
(if applicable) 

B1.(b)i Aquatic Environment Monitoring 
An Aquatic Environment Monitoring Program 
shall be developed and implemented to 
confirm the predictions made in documents 
identified in conditions A2(a) to A2(c) and to 
identify changes in hydrology and aquatic 
ecology through monitoring. The Program 
shall be developed: 
(c) in consultation with DPI (NSW Office of 

Water and Fisheries NSW) and OEH; 

(d) include a monitoring design to: 

ii. confirm predictions and identify 
changes in hydrology and aquatic 
ecology (including fish and aquatic 
and riparian vegetation); and 

 

B1 (b) i. Opportunities for Improvement: 
1. That the biological monitoring program continue at 

least to 30/06/2023, incorporating periods of low, 
average and high flows, to provide a more 
substantial data set to strengthen analyses. Or 
beyond 2023 if there have been insufficient low, 
average and high flow events to be statistically 
interpretable. 
 

2. That, at the end of that period, the actual 
environmental impacts, and the need for continued 
monitoring, be decided following analyses of the 
AEMP’s statistical and interpretive power to indicate 
any impacts of water extraction. 

 

3. That historic and current river health and flow-
related stresses in SHC be more comprehensively 
reassessed and reported.  
 
This would include compilation of all relevant 
hydrological data to produce a robust, historical 
flow-duration curve for the Third Crossing on SHC, 
from which the 80th percentile could be used to 
report a minimum flow requirement for extractions 
and releases.  
 

4. Community understanding of OCC’s challenges in 
providing Orange’s water supply be strengthened by 
providing a whole-of-catchment water-balance 
analysis in reports.  
 
This could expand on the existing Suma Park Dam 
water-balance schematic in Annual Hydrology 
Reports. Disputes over the SHC flow regime could be 
minimised through a comprehensive schematic 
incorporating all flows into and out of the SHC 

 
Refer S2.2.1.3 of Proponent 
Response - Accompanying 
Information to Independent 
Environmental Audit Report 
 

1. Council accepts the 
opportunity to explore the 
inclusion of this OFI. 

 

2. Council accepts the 
opportunity to explore the 
inclusion of this OFI 

 

3. Council does not accept 
this OFI. 

 

4. Council does not accept 
this OFI 

 
 

 
 
 

 
1. 31/12/2021 

 

 
 

2. 31/12/2021 
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catchment, including the diversions to Cadia Valley 
Mining Operations. 
 

B1 (b) ii An Aquatic Environment Monitoring Program 
shall be developed and implemented to 
confirm the predictions made in documents 
identified in conditions A2(a) to A2(c) and to 
identify changes in hydrology and aquatic 
ecology through monitoring. The Program 
shall be developed: 
(c) in consultation with DPI (NSW Office 

of Water and Fisheries NSW) and 
OEH; 

(d) include a monitoring design to: 

iii. confirm predictions and identify 
changes in hydrology and 
aquatic ecology (including fish 
and aquatic and riparian 
vegetation); and 

determine the efficiency of the offtake design 
and screens to limit impingement 
entrainment and minimise impacts to eggs, 
larvae or changes to recruitment of 
threatened aquatic species 

Opportunities for Improvement: 
1. To help in the assessment and reporting of the health 

and flow-related stresses of SHC it is suggested that 
all relevant hydrological data be complied to produce 
a robust, historical flow-duration curve for the Third 
Crossing on SHC, from which the 80th percentile could 
be used to produce a minimum flow requirement for 
extractions and releases. 

 
 

 
Council does not accept this 
OFI. 
 
Refer S2.2.2.3 of Proponent 
Response - Accompanying 
Information to Independent 
Environmental Audit Report. 

 
 
 
 
 
 
 
 
 
 
 
 

B5 The Proponent may revise the existing river 
flow model, or utilise another river flow 
model, to determine the 80th percentile 
flows in the Macquarie River at Gauging 
Station 421192 under current catchment 
conditions, if agreed by the NOW and the 
Director General. In seeking agreement of 
NOW and the Director General, the 
Proponent shall: 

(a) calibrate and validate the model in 
accordance with current best practice; 

Opportunities for Improvement:  

1. Because the modelled river flows and calculated 
80th percentile flow at Gauging Station 421192 on 
the Macquarie River inform the DST, it is 
recommended the Proponent rigorously adhere to 
the 80th percentile flow limit derived from the 
historic flow model provided in the DPIE Assessment 
Report (Bewsher 2013). 

 

 
Council does not accept this 
OFI. 

Refer S2.3.1 of Proponent 
Response - Accompanying 
Information to Independent 
Environmental Audit Report. 
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Number (ID) 

Compliance Requirement Independent Audit 
Observation/Opportunity for 
Improvement 

Proponent’s Proposed 
Action or reason not to 
implement 
measures/changes 

Proposed Action Due Date 
(if applicable) 

(b) operate the model to simulate daily 
river flows assuming the historical 
climate from the early 1890s until the 
present time was to repeat itself in the 
future; 

(c) examine the rigour of the model to 
accurately predict the streamflows over 
this period including wet and dry 
periods and the severe droughts which 
occurred in the later part of the 19th 
century and the early part of the 21st 
century; 

(d) document the model's establishment, 
calibration, validation and operation; 

(e) calculate the 80th percentile river flow 
at Cobbs Hut Hole; 

(f) use the modelled river flows to inform 
the Decision Support Tool referred to in 
condition B3; 

(g) submit the model and its 
documentation for peer review by NOW 
(or a suitably qualified person agreed to 
by NOW and the Director General). A 
key objective of this review will be to 
determine whether the model is 'fit for 
purpose' in calculating the 80th 
percentile river flow and in calculating 
river flow sequences for use in the 
Decision Support Tool; and 

(h) submit the model and its 
documentation to the Director General, 
including any peer review comments 
and any changes to the model, its 
documentation and the 80th percentile 
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Proponent’s Proposed 
Action or reason not to 
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pumping trigger, resulting from that 
review. 

No water transfers from the Macquarie River 
shall be permitted at the revised 80th 
percentile pumping trigger (except where this 
may be higher than the 80th percentile flow 
rate already adopted) without the approval of 
the Director General. Any future revision of 
the model or the pumping trigger shall also 
require the approval of the Director General 
in accordance with this condition. 

C5 To compare the actual performance of the 
Project against that predicted in documents 
in condition A2, annually from date of this 
approval (or other timing as may be agreed 
by the Director-General), the Proponent shall 
prepare a summary of the environmental 
performance of the Project during 
construction and operation to the satisfaction 
of the Director-General. This summary must: 
(g) describe the activities that were carried 

out in the previous year, and the 
activities that are proposed to be 
carried out over the next year including: 

iv. monitoring of the extraction 
process, quantity of water 
extracted, flow in river during 
extraction, duration of extraction 
and flow in Summer Hill Creek; 

v. raw water quality in the 
Macquarie River and Suma Park 
Dam during extraction; and 

vi. quantities and quality of scour 
water to be released during 

Opportunities for improvement: 

1. Community understanding of OCC’s challenges in 
providing Orange’s water supply would be enhanced 
by providing a whole-of- Macquarie -catchment (ie 
that part relevant to Orange) water-balance analysis 
in reports. This could expand on the existing Suma 
Park Dam water-balance schematic in Annual 
Hydrology Reports.  

 
2. Disputes over the Summer Hill Creek flow regime 

could be minimised through a comprehensive figure 
incorporating all flows into and out of the SHC 
catchment, including the diversions to Cadia Mine.  
 

3. AEMP reports could discuss reasons for 
inconsistency in percentile and decile terminology 
between rainfall and flow-duration data to improve 
stakeholder understanding. 
 

4. That environmental flow releases to SHC under the 
four environmental flow rules accompanying WAL 
Approval 80CA722752 be released preferentially 
from SPD to reduce the risk of eutrophication and 
sustain river health downstream (CoA A2; CoA C5 
(e)).  

 

 
Refer S2.2.7.3 of Proponent 
Response - Accompanying 
Information to Independent 
Environmental Audit Report. 

1. Council accepts this OFI. 
2. Council accepts this OFI. 
3. Council does not accept 

this OFI. 
4. Council does not accept 

this OFI. 
5. Council does not accept 

this OFI. 

 

 
 
 
 
 

1. 31/12/2021 
2. 31/12/2021 
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maintenance or emergency 
activities. 

(h) include a summary of the monitoring 
results and complaints records of the 
development over the previous year, 
including a comparison of these results 
against the 

v. conditions, relevant statutory 
requirements, limits or 
performance measures/criteria; 

vi. (requirements of any plan or 
program required under this 
approval; 

vii. (the monitoring results of previous 
years; and 

viii. the relevant predictions in the 
documents identified in conditions 
A2(a)and A2(c); 

(i) identify any non-compliance over the 
last year, and describe what actions 
were (or are being) taken to ensure 
compliance; 

(j) identify any trends in the monitoring 
data over the life of the development; 

(k) identify any discrepancies between the 
predicted and actual impacts of the 
development, and analyse the potential 
cause of any significant discrepancies; 
and 

(l) identify measures that could be 
implemented to improve the 
environmental performance of the 
development and justification for any 

5. The need for tertiary sewage treatment facilities for 
Orange could be investigated and plans developed 
for implementation as soon as practicable to address 
nutrient loading in SHC and facilitate planning for 
water recycling. 
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decision to not implement those 
measures. 

Note: it is not intended for this annual review 
to result in any additional review of plans, 
programs and strategies, where those plans, 
programs and strategies also have a review 
component that addresses this condition. 

C6 Revision of Strategies, Plans and Programs 
Within 3 months of the submission of an: 
(a) annual review under condition CS 

above; 

(b) incident report under condition C8 
below; 

(c) audit report under condition C10 
below; or 

(d) any modification to the conditions of 
this approval, 

(a) the Proponent shall review, and if 
necessary, revise, strategies, plans and 
programs required by this approval to the 
satisfaction of the Director-General.  

Note: This is to ensure the plans and 
programs are updated on a regular basis and 
incorporate any recommended measures to 
improve the environmental performance of 
the Project 

Opportunity for Improvement 
That, in line with CoA C5 comments above, the Proponent 
provide even more attention to examining actuals versus 
predictions in relation to environmental impacts to add 
more robustness, confidence and transparency to the 
Decision Support Tool, and how quarterly water 
management decisions are made. 

Council does not accept this 
OFI. 

Refer S2.3.2 of Proponent 
Response - Accompanying 
Information to Independent 
Environmental Audit Report. 
 

 

C12 Access to Information 
Within one (1) month of the date of this 
approval, and as documents are progressively 
made available, or as otherwise stated below, 
or as otherwise agreed by the Director-
General, the Proponent shall: 
(a) make copies of the following publicly 

available on its website: 

Opportunities for Improvement  
1. That locating Project-related information on the 

website be made more user-friendly.  

More specifically, that the website design be made 
simpler and easier to find the information pertaining to 
the operation of the MOP. 

Council accepts this OFI.  

Refer S2.3.3 of Proponent 
Response - Accompanying 
Information to Independent 
Environmental Audit Report. 

 
30/08/2021 
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i. the documents referred to in 
Condition A2; 

ii. all current statutory approvals and 
licences for the development; 

iii. the Proponent shall investigate 
real time reporting or at a 
minimum monthly extraction 
reports which detail the quantity 
of water extracted, flow in river 
during extraction and duration of 
extraction; 

iv. all approved plans and programs 
required under the conditions of 
this approval; 

v. a comprehensive summary of the 
monitoring results relating to 
condition B1, reported in 
accordance with the specifications 
in any conditions of this consent, 
or any approved plans and 
programs; 

vi. operational data updated on a 
monthly basis, or in real time if 
feasible, including: 

 the cease to pump 
trigger level; 

 pumping operations 
(including pumping 
times, extraction rate 
and total volumes 
extracted daily); 

 river flow rates during 
pumping; and 
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 interactions with the 
broader water supply 
system for Orange and 
the application of the 
decision support tool 
(condition B3); 

vii. a summary of the complaints 
register, updated on a monthly 
basis; 

viii. the annual reviews of the Project; 

ix. any independent environmental 
audit of the Project, and the 
Proponent's response to the 
recommendations in any audit; 

x. any other matter required by the 
Director-General; and 

(b) keep this information up to date, to the 
satisfaction of the Director-General. 

D3 The Adaptive Management Strategy referred 
to in condition D2 is to set out the procedures 
to manage the operation of the Project in 
response to monitoring results obtained in 
condition B1 and the operating rules defined 
in condition B4. The AMS is to: 
(a) incorporate a decision-making 

framework that sets out specific actions 
that may be required to be 
implemented in order to reduce 
impacts identified as a result of the 
monitoring required in condition B1; 

(b) identify matters to be addressed in 
annual reports required under condition 
C5 in relation to the outcomes of 
monitoring, the application of the 
decision-making framework, the 

Opportunities for Improvement: 
1. That, given the public interest aspect, full details 

regarding the factors considered in each quarterly 
decision-making meeting and the rationale for how 
the decisions were reached, be placed on the 
website. 

2. That the Proponent have present at the quarterly 
decision - making meetings (in person or via zoom, 
etc) an independent senior aquatic ecologist with 
high-level qualifications and experience (ie a 
technical expert). This person should, when justified 
in their professional judgement, present the aquatic 
ecology case and the need for further mitigation 
action when necessary. The person could be 
nominated by the Proponent to the Department and 
be subject to its approval.  

 

Council does not accept 
these OFI. 
 
Refer S2.3.4 of Proponent 
Response - Accompanying 
Information to Independent 
Environmental Audit Report. 
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mitigation measures identified, progress 
with the implementation of such 
measures, and their success. 

(c) Review mechanisms to assess the 
effectiveness of the Adaptive 
Management Strategy and propose 
changes to manage impacts to the 
environment. 

The Report referred to under condition C5 
shall be submitted to the DPI, OEH and the 
Department identified in condition B1. The 
Director General may, at the request of the 
Proponent, vary the reporting requirement or 
period by notice in writing to the Proponent. 
The Proponent may request the Director 
General to consider a variation to the 
reporting requirements at any time. 
The Proponent is required to implement 
reasonable and feasible mitigation measures 
as identified under D3(a) where the need for 
further action is identified through the 
respective Monitoring Program, or as 
otherwise agreed with the Director General. 

3. That increased rigour be provided in the Annual 
Review preparation process, including the findings of 
this and other Audits, regarding what 
changes/modifications to management plans, if any, 
are required to minimise environmental impacts and 
enhance the sustainability of the Project. 

AUTHORISATION 
UNDER S8 (5) 
WATER SUPPLY 
(CRITICAL NEEDS) 
ACT 2019  

 

AUTHORISATION UNDER S8 (5) WATER 
SUPPLY (CRITICAL NEEDS) ACT 2019  
Issued by Minister for Water, Property & 
Housing, 14 January 2020   
 
Sched. A: Authorised development 
The extraction of water from the Macquarie 
River at existing river pump station located 
on Lot 2 DP794007 to support the operation 
of the Macquarie River to Orange pipeline 
under the conditions specified in Schedule B. 
Sched. B: Conditions 
Sched. B 1: Except as otherwise specified 
below, the development must be carried out 

Suggestion for Improvement (Schedule B1, B2, B4, B5, 
B6, B8, B9, B10):   
1. That approval for the Year 2020 CNA rules not be 
renewed, as water extractions under base-flow conditions 
(ie the generally accepted 80th percentile flow) have a high 
likelihood of seriously exacerbating the ecological impacts 
of a drought. 

 

 
Council does not accept this 
OFI. 
 
Refer S2.3.5 of Proponent 
Response - Accompanying 
Information to Independent 
Environmental Audit Report. 
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in accordance with the conditions of the State 
Significant Infrastructure approval, 
MP10_0235, issued under the Environmental 
Planning and Assessment Act 1979 on 18 
June 2013 (existing approval). To the extent 
of any inconsistency with condition 1 of this 
authorisation, the conditions of this 
authorisation below prevail. 
Sched. B 2: Condition B4(b) of the existing 
approval does not apply to the development. 
Instead, the operating rules for the 
development are as follows: 
i. pumping may occur only when the 
instantaneous river flow at Gauging Station 
421192 is greater than 38ML/day; 
ii. no more than 12ML of water is to be 
extracted from the Macquarie River at Cobbs 
Hut Hole during any 24-hour period; and 
iii. the instantaneous rate of extraction is not 
to exceed 15.2ML/day.  
Sched. B 3: Within one month of the date of 
the granting of this authorisation, the 
authorised person must cause a program to 
be developed in consultation with the 
Biodiversity Conservation Division of the 
Department of Planning, Industry and 
Environment to identify and monitor impacts 
to aquatic ecology (including amphibious 
fauna), hydrology and water quality resulting 
from the amended pumping trigger. The 
program must be implemented as soon as it 
is agreed by the Biodiversity and 
Conservation Division and must include: 
a. monitoring by a suitably qualified person 
of: 
• Water level and water quality within 
identified habitat pools at the pump site and 
downstream. 
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• Amphibious fauna including platypus, rakali, 
freshwater turtles, 
b. an adaptive trigger to replenish refuge 
pools should impacts to habitats, individuals 
or populations be identified by monitoring 
and when this trigger is reached temporary 
suspension of pumping must occur, and 
c. a schedule of the frequency of monitoring 
and reporting. 
Note - this requirement is in addition to the 
Aquatic Environment Monitoring Program 
required by Condition B1 of the existing 
approval which continues to apply to the 
development. 
Sched. B 4: Subject to condition 5, this 
authorisation expires 12-months after the 
date it is granted. 
Sched. B 5: Despite condition 4, this 
authorisation will expire at an earlier date if 
any of the following circumstances have 
occurred: 
• the combined Orange City Council water 
storage exceeds 50 percent (as measured by 
the combined volume in Suma Park Dam and 
Spring Creek Dam), or 
• the provisions of the Act expire. 
Sched. B 6: Provided none of the 
circumstances in condition 5 have occurred, 
the authorised person can seek to extend the 
authorisation, initially for a period of 6 
months and thereafter for a further period 
agreed to by the Minister, after conducting a 
review of whether the authorisation 
continues to be necessary. 
Note - if a request is made under this 
condition the Minister may vary the 
conditions of this authorisation under s.8(7) 
of the Act, including condition 4. 
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Sched. B 7: The Orange Raw Water Supply 
Operation Environmental Management Plan 
(OEMP) must continue to be implemented. 
The implementation of the modified 
Macquarie River to Orange Pipeline operating 
rules set out in condition 2 of this 
authorisation must be recorded in the 
relevant Decision Support Tool (DST) report. 
Sched. B 8: The authorised person must 
monitor the combined Orange City Council 
water storage levels as measured by the 
combined volume in Suma Park Dam and 
Spring Creek Dam. 
Sched. B 9: This authorisation must be made 
and kept publicly available on the authorised 
person's website. 
Sched. B 10: The following further 
notifications must also be made and kept 
publicly available by the authorised person on 
the same website (as required under 
condition 8) when: 
• the development permitted by this 
authorisation commences; 
• the Minister varies the conditions under 
s.8(7) of the Act; and 
• the authorisation expires. 

Audit of Suma 
Park Dam 
Upgrade 

 

Approval granted to raise Suma Park Dam 
wall by 1 metre to: 
- safely pass a 1:1 000 000 AEP flood event (ie 
flood mitigation purpose); and  
- to increase the storage capacity of the Suma 
Park Dam (‘Dam’) by one (1) metre for 
domestic water supply purposes. 
 Four environmental flow rules must be 
adopted: 
Rule 1. Maintenance of a base flow 
A. When the flow in Summer Hill Creek at the 
Icely Road gauge [no. 421185] is: 

Opportunities for Improvement:  
1. To rehabilitate and sustain Summer Hill Creek’s 

condition. It is suggested this would require re-
assessment of the base-flow rules 3 and 4. It is 
suggested this follow calculation of the historical 
flow-duration curve and its 80th percentile. This 
could then be used as the appropriate cease-to-
pump trigger for those with irrigation licences. 
Allowances should also be made for high-flow and 
low-flow requirements. 

2. Completion of the willow-eradication works already 
under way. 

 
Council does not accept 
these OFI.  
 
Refer S2.3.6 of Proponent 
Response - Accompanying 
Information to Independent 
Environmental Audit Report. 
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i. 1 ML/day or less, the flow of water released 
into the Summer Hill Creek downstream of 
Suma Park Dam must be equivalent to the 
flow in Summer Hill Creek at the Icely Road 
gauge [no. 421185]; or 
ii. above 1 ML/day, the flow of water released 
into the Summer Hill Creek downstream of 
Suma Park Dam must be 1 ML/day. 
Rule 2. Maintenance of a base flow during 
extreme dry conditions 
B. When the flow at Summer Hill Creek at the 
third crossing gauge [no. 421197] is less than 
1.75 ML/day, the flow in Summer Hill Creek 
must be supplemented to maintain a flow of 
l.75ML/day at the third crossing gauge. This 
flow must be monitored on a three (3) day 
rolling average (now five day), using the 
telemetry data being recorded at the third 
crossing gauge. 
Rule 3. Provision of fresh magnitude flows 
C. If the flow in Summer Hill Creek at the Icely 
Road gauge [no. 421185] exceeds: 
i. 7 ML/day in summer (December, January, 
February), or 
ii. 4.3 ML/day in autumn (March, April, May), 
a release from Suma Park Dam must be 
immediately increased:  
iii. in summer to 7 ML/day for a maximum of 
eighteen (18) days or until such time as the 
flow at the Icely Road gauge falls below 7 
ML/day, or 
iv. in autumn to 4.3 ML/day for a maximum 
of seventeen (17) days or until such time as 
the flow at the Icely Road gauge falls below 
4.3 ML/day. 
Such a release is only required once in 
summer and once in autumn every year. If a 
spill event occurs that is equivalent to or 

3. Evaluation and mitigation of nutrient inputs to 
the SHC catchment.  
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greater than the required release, then this 
can be considered equivalent to the required 
release for that summer or autumn period. 
Rule 4. Preservation of storage level in Suma 
Park Dam during a prolonged dry period 
D. These releases are suspended when the 
combined storage volume of Suma Park Dam, 
Gosling Creek Reservoir and Spring Creek 
Reservoir measures less than 25 %. The 
releases must recommence when the 
combined storage volume of Suma Park Dam, 
Gosling Creek Reservoir and Spring Creek 
Reservoir exceeds 30 %. 
Condition 4 Statement of Approval No 
80CA722752 (expires 8 Nov 2038) issued 
under the Water Management Act 2000.  
• Pumps are to be metered and fitted with 
data loggers; 
• A control structure is to be installed on 
Summer Hill Creek at the third crossing gauge 
[no. 421197] that enables the accurate 
measurement of low flows; 
• The said control structure is to be 
maintained so that debris or excess algal 
growth does not alter the flow over the 
structure; 
• The flow rates at the Third Crossing are to 
be recorded as is the percentage of habitat 
low flow riffle maintained at four riffles on 
Summer Hill Creek between the confluence of 
Emu Swamp Creek and the confluence of 
Blackmans Swamp Creek; 
• OCC is to review whether the flow trigger of 
1.75 ML/day maintains four percentage 
habitat low flow riffles on Summer Hill Creek 
between the confluence of Emu Swamp 
Creek and the confluence of Blackmans 
Swamp Creek;  
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OCC is to report on the items above annually 
to NSW Water and DPI Water. 

 


