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Our ref: DOC22/365054 
Your ref: PP-2021-5680 

Craig Mortell 
Orange City Council 
cmortell@orange.nsw.gov.au  
 

 

Dear Craig 

Planning Proposal – Amendment 33 – 440 Clergate Road, Orange - Rosedale Gardens 

Thank you for your e-mail dated 12 April 2022 to the Biodiversity, Conservation and Science 
Directorate (BCS) of the Department of Planning and Environment inviting comments on the 
proposed amendments for 440 Clergate Road, Orange. 

BCS understands that the proposal seeks to; 

 Rezone the subject site to RU5 from a mix of RU5, RE1, SP2 and E4 

 Reduce the minimum lot size across the site to 2000m2 from a mix of 4000m2 and 
8000m2. 

BCS has the following primary areas of interest relating to strategic land use planning proposals: 

1. The impacts of development and settlement intensification on biodiversity 

2. Adequate investigation of the environmental constraints of affected land 

3. Avoiding intensification of land use and settlement in environmentally sensitive areas (ESAs)  

4. Ensuring that development within a floodplain is consistent with the NSW Government’s 
Flood Prone Land Policy, the principles set out in the Floodplain Development Manual, and 
applicable urban and rural floodplain risk management plans. 

We also understand that planning proposals must comply with current statutory matters such as the 
Local Planning Directions under S9.1 of the Environmental Planning and Assessment Act 1979 
(EP&A Act).  

We generally support strategic planning proposals which:  

 Avoid rural settlement intensification in areas of biodiversity value and other environmentally 
sensitive areas;  

 Include objectives, such as ‘no net loss of native vegetation’; and   

 Minimise flood risk to human life, property and the local environment while maintaining 
floodplain connectivity for environmental benefit. 

Some specific comments on the proposed amendments are provided in Attachment A. The BCS 
generic recommendations for planning proposal are provided in Attachment B and guidance for 
identifying High Environmental Value land is provided in Attachment C.  
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If you require any further information regarding this matter, please contact Michelle Howarth, 
Senior Conservation Planning Officer, via michelle.howarth@environment.nsw.gov.au or (02) 6883 
5339. 

Yours sincerely 

 

Samantha Wynn 
Senior Team Leader Planning North West 
Biodiversity, Conservation and Science Directorate 
 
10 May 2022 
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ATTACHMENT A   

Planning Proposal – 440 Clergate Road, Orange (PP-2021-5680) 

BCS Advice 

1. The proposed zoning, minimum lot size and subdivision plan could be revised to 
improve consistency with regional and local strategies 

Central West and Orana Regional Plan 2036 

Planning proposals should demonstrate consistency with the strategic planning framework 
including the relevant Regional Plan. To achieve directions, and actions in the relevant Regional 
Plan for areas with High Environmental Value (HEV), Planning Proposals should identify areas of 
HEV at the property scale and the current land uses in such areas should not be intensified. 

The planning proposal is not consistent with the directions and actions of the Central West and 
Orana Regional Plan that relate to biodiversity. The planning proposal is not consistent with; 

 Direction 13 – protect and manage environmental assets 

 Action 13.1 – protect high environmental assets through local environmental plans 

 Action 13.2 – minimise potential impacts arising from development in areas of high 
environmental value, and consider offsets or other mitigation mechanisms for unavoidable 
impacts 

Whilst the planning proposal states that ‘the future subdivision of the land will trigger the BOS’ and 
therefore any impacts will be assessed under the Biodiversity Assessment Method (BAM) and 
offset in accordance with the Biodiversity Conservation Act 2016 (BC Act), the planning proposal 
does not show that there has been any attempt to avoid areas of HEV, nor does it propose any 
provisions to protect these values. Furthermore, land use intensification is proposed for the areas 
that are currently zoned for conservation (C4). 

Areas of HEV should instead be better protected by Planning Proposals through an appropriate 
zone which has strong conservation objectives and limited land uses, an appropriate minimum lot 
size so the land cannot be subdivided, and future management.  

BCS does not support removing the current Conservation zoning without further site assessment. 

Draft Central West and Orana Regional Plan 2041 

In additional to above the draft Central West and Orana Regional Plan 2041 advocates;  

 the validation of regional scale HEV mapping via site specific investigations during strategic 
and local planning, and development proposals 

 avoidance of areas with identified HEV and focusing development on areas with lower 
biodiversity values 

The planning proposal has not clearly identified all areas of HEV present or likely to be present on 
the subject site nor has there been any attempt to avoid such values. 

Orange Local Strategic Planning Statement 2020 (LSPS) 

Planning priority 13 of the Orange LSPS is ‘Protect, conserve and enhance Oranges urban tree 
canopy, landform, waterways and bushland’. Action 3 of the planning priority is ‘require greenfield 
subdivisions to protect and enhance waterways and riparian corridors’.  

Page 23 of the planning proposal states ‘the mapped vegetation community in the south-west of 
the site would be predominantly retained and enhanced through augmentation of the waterway 
and the development of a riparian management and vegetation plan’.  
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The planning proposal proposes to remove current RE1 and C4 zonings in areas where the 
riparian corridors are present. This is not consistent with planning priority 13 and action 3. 

Recommendations 

a) The planning proposal should further identify and map the extent of areas of HEV on the 
subject site with both desktop analysis and site investigations. 

b) Areas identified as HEV should be protected through planning mechanisms (e.g. C zones 
and minimum lot sizes to preclude subdivision).  

2. Conclusions of the likelihood of occurrence for predicted threatened species is not 
adequately justified or consistent  

The planning proposal has not adequately justified conclusions that threatened species are 
unlikely to occur on the site. The assessment of likelihood for predicted threatened species 
presented in Table 5 of Appendix D of the planning proposal is not consistent with the conclusions 
in the Ecology Report (prepared by FloraSearch) that accompanies the planning proposal.  

Recommendation 

a) Conclusions that threatened species are unlikely to occur should be adequately justified. 
Otherwise Council should acknowledge that the likelihood of threatened species being 
present on the site has not been adequately assessed and assume that future subdivision 
and development of the site has the potential to impact on threatened species habitat. 

3. Biodiversity Offset Scheme is likely to apply to future subdivision of the site 

The BC Act and Biodiversity Conservation Regulation 2017 (BC Reg) section 7.1 apply to 
subdivisions. When assessing subdivisions, the consent authority must consider the clearing of 
native vegetation required, or likely to be required, for the purpose for which the land is to be 
subdivided.  

Native vegetation includes trees, understorey plants, groundcover and plants occurring in a 
wetland that are native to New South Wales (including planted native vegetation), not just trees.  

If the subdivision will impact native vegetation and the clearing exceeds the biodiversity offsets 
scheme (BOS) thresholds (Part 7, BC Reg), the BAM must be applied and a biodiversity 
development assessment report (BDAR) prepared to assess and calculate the biodiversity offset 
credit requirement. 

 Biodiversity offsets are calculated and secured in accordance with the BC Act for the subdivision. 
Once this is done, no further offsets are required for subsequent development of the land that is 
within the approved subdivision.  

The BAM requires proponents to demonstrate that biodiversity impacts have been avoided and 
minimised as far as possible, with residual impacts offset. Both the complexity of assessments, 
and the costs to the proponent associated with complying with the BOS, are lower where impacts 
on biodiversity are avoided and/or concentrated in areas of lower vegetation integrity. 

Based on the information provided it is likely that the impacts of the future subdivision of the 
subject site will trigger entry into the BOS. Entities at risk of SAII have additional assessment 
requirements under the BAM (see below for further information). 
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4. Any future development is likely to impact on SAII entities  

Based on the information provided, BCS understands that the area currently zoned as C4 contains 
remnant native vegetation that is likely to conform to the threatened ecological community White 
Box - Yellow Box - Blakely’s Red Gum Grassy Woodland and Derived Native Grassland in the 
NSW North Coast, New England Tableland, Nandewar, Brigalow Belt South, Sydney Basin, South 
Eastern Highlands, NSW South Western Slopes, South East Corner and Riverina Bioregions (Box 
Gum Woodland). Box Gum Woodland is listed as a Critically Endangered Ecological Community 
(CEEC) under the BC Act and therefore is listed as an entity for Serious and Irreversible Impacts 
(SAII). Where a proposal is determined likely to have a serious and irreversible impact on 
biodiversity values the planning authority must not grant approval.  

As stated above the planning proposal should identify and map the extent of HEV within the 
subject site. Any future development assessment could be simplified by identifying the extent of 
HEV and SAII entities on the subject site up front in the strategic planning for the site. 

BCS does not support amendments that facilitate land use intensification in areas of HEV. 
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ATTACHMENT B   

Biodiversity, Conservation and Science Directorate (North West Branch) 
general advice for local government strategic planning 

Rural settlement intensification can have significant impacts on biodiversity.  Development will 
have short and long-term negative impacts on biodiversity.  These negative impacts are caused by 
activities such as: 

 the clearing of house and building sites;  
 the disturbance caused by infrastructure (such as new roads, fence lines, dams and access 

to utilities); and  
 the construction of asset protection zones for statutory fire protection.   

The cumulative effect of multiple subdivisions will magnify these substantial impacts on 
biodiversity.  These impacts are not regulated by the Biodiversity Conservation Act 2016 or Local 
Land Services Act 2013.  

There is also a need to recognise climate change as a severe and wide ranging threat to 
biodiversity in NSW. Rising temperatures and sea-levels, changed rainfall and fire regimes will 
affect biodiversity in complex and often unpredictable ways.  As a result of climate change, current 
threats to biodiversity, including habitat loss, weeds, pest animals and drought, are expected to 
intensify.  

In many cases, existing approaches to biodiversity conservation (protection of intact vegetation, 
species recovery, mitigation of current threats and revegetation and restoration activities) will form 
the basis of adaptation programs to address the impacts of climate change. Reducing existing 
threats to biodiversity, such as habitat loss, pests and weeds is the most effective option for 
enabling species to adapt to climate change (at least in the short term) as this will increase the 
capacity of species to persist in their current locations and form the base from which migration can 
occur. 

Council has the responsibility to control the location and, to a degree, development standards of 
settlement and other land use intensification.  Local Environmental Plans (LEPs) can be used to 
avoid settlement and development in Environmentally Sensitive Areas (ESAs) including areas of 
remnant native vegetation. 

The S9.1 Directions in the Environmental Planning and Assessment Act 1979 (EP&A Act) require 
that Councils in preparing a new LEP must include provisions that facilitate the protection and 
conservation of ESAs.  As a minimum, these provisions must aim to maintain the existing level of 
protection for ESAs within the LGA, as afforded by the current LEP. 

As a matter of priority the BCS recommends six actions be taken by Councils when developing 
new LEPs.  These will address the S9.1 Directions, and protect biodiversity from growth, 
development and associated pressures and changes: 

1. Implement appropriate Environmental Zonings; 
2. Avoid development in remnant native vegetation; 
3. Establish large minimum lot sizes; 
4. Conduct comprehensive environmental studies if areas of high environmental sensitivity 

occur in sites where there is a strong imperative to intensify land use; 
5. Include a biodiversity overlay and clauses within the LEP; and 
6. Define biodiversity protection and management measures in Development Control Plans 

(DCPs). 
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1. Implement appropriate Conservation Zonings 

The zone, C1 ‘National Parks and Nature Reserves’, should be applied to all of the NPWS 
estate within the LGA. We also encourage Councils to apply other environmental and 
water ways zones in appropriate areas. 

The C1 zoning (formally known as Environmental Zone E1) is intended to apply to all lands 
acquired under the National Parks and Wildlife Act 1974 (NP&W Act), and therefore is not limited 
to only the ‘National Park’ and ‘Nature Reserve’ classifications.  

BCS is also strongly supportive of the implementation of appropriate environmental zonings to 
other areas identified to have high biodiversity. Private and public lands with high conservation 
values, including those providing linkages or corridors, can be protected in LEPs through 
appropriate zoning and/or via overlays with associated development controls. Councils should 
implement land use zonings such as C2-C4 and W1-W2 to provide as much protection as possible 
to biodiversity and ecological communities. Specific advice regarding the use of these zones is 
included in Practice Note previously forwarded to Council. 

In particular, we advocate the application of the C2 zone to areas of private or Crown lands that 
are presently managed primarily for conservation (such as crown reserves or areas under 
conservation covenants). 

We also recommend that Travelling Stock Reserves (TSRs) with known conservation values are 
included in C3 zones at a minimum, although C2 zoning would be preferred.  Mapping of TSRs, 
including identified conservation values, is available via the Grassy Box Woodlands Conservation 
Management Network. This mapping can be accessed via http://gbwcmn.net.au/node/6. 

2. Avoid development in remnant native vegetation  

 Council, through the Land Use Strategy and LEP, can protect biodiversity by 
avoiding development such as settlement and other land use intensification, in 
areas of remnant native vegetation. 

 Development should be directed to areas that have already been cleared, unless 
such areas have been identified as having environmental importance. 

Excluding remnant native vegetation from development pressure on private land could be largely 
achieved by retaining such areas on relatively large holdings, within RU1 and RU2 zones for 
example.   

Similarly, higher density settlement in ‘fire prone’ locations should be avoided in the first instance.  
Where residential areas abut native vegetation there is pressure for the required Asset Protection 
Zones and other hazard management measures to encroach on that vegetation. 

Avoiding settlement in remnant native vegetation is also likely to avoid bushfire prone lands.  

Settlement should also be avoided in locations that are likely to be targeted for biodiversity 
investment.  Landholders in such areas may receive incentive funding for protection and 
enhancement of native vegetation or revegetation of cleared areas.  

BCS can direct Councils to the best available mapping of remnant native vegetation for their LGA 
to help Council identify areas where further settlement intensification should be avoided.  

For the Orange LGA: 

 The Orange LEP incorporates a terrestrial biodiversity layer based on regional scale 
mapping of ESA’s supplied by the Department during preparation of the 2011 LEP. 
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 The Central West Orana Regional Plan 2036 incorporates mapping of potential areas of 
high environmental value (HEV). This dataset can be accessed via the NSW Government 
SEED Portal: https://datasets.seed.nsw.gov.au/dataset/high-environmental-value-for-
central-west-orana-regional-growth-planning-area-detailed7053e 

At the broad strategic level, these maps can be used to identify areas that are most likely to be free 
from significant biodiversity constraints, therefore more suited to development.  

3. Establish large minimum lot size limits  

Minimum lot size limits should be large in RU1 and RU2 zones as well as environmentally 
sensitive areas.  This will reduce the pressures of development and settlement on 
biodiversity in rural lands. 

Minimum lot size limits can be used to reduce the pressures of development and settlement on 
biodiversity. The LEP should define realistically large minimum lot size limits with associated 
dwelling provisions to control the intensity of development and settlement. 

In particular, Council needs to ensure that minimum lot sizes in environmentally sensitive areas are 
of an appropriately large size to control the cumulative impact of any development and settlement 
intensification permitted in those areas by the LEP. 

The selected lot sizes should be designed to meet expectations of rural living while minimising the 
adverse environmental impacts of any settlement that may occur with the subdivision.   

If Council is strongly of the opinion that lot sizes need to be reduced then this should not be applied 
uniformly. Environmentally sensitive areas should be excluded from lot size reductions. 

4. Conduct targeted environmental studies 

Where development in areas of native vegetation or environmentally sensitive areas 
cannot be avoided, a targeted environmental study should be conducted.  This should 
focus on ensuring a “maintain or improve” outcome for biodiversity. 

Where Council is unable to avoid applying zonings or minimum lot sizes which permit essential 
development intensification in remnant native vegetation, a targeted study should be conducted to 
investigate the biodiversity values of the area.  Any study should determine and demonstrate how 
potential biodiversity impacts can be avoided and mitigated on the subject land. Under the 
Biodiversity Conservation Act 2016 biodiversity offsets may be required for future subdivisions. 

This study and any resulting objectives, zonings and lot sizes should aim to ensure a ‘maintain or 
improve’ outcome.  This is a vital step in the strategic planning process and in effectively 
addressing the s.9.1 Directions. 

5. Define biodiversity protection and management measures in 
Development Control Plans  

Biodiversity protection and management measures should be defined in DCPs for all areas 
zoned for rural small holdings, residential and other development intensifications. 

We view DCPs as a secondary mechanism to provide biodiversity protection and management 
measures.  It is vital that biodiversity values are first considered strategically in zoning decisions 
and development assessment provisions.  We do not consider it acceptable to completely defer 
consideration of these matters to the DCP stage. 

It is also important to consider the threats to remnant native vegetation posed by adjoining land 
uses.   
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For example, threats to biodiversity associated with nearby growth and intensification of residential 
land use include (but are not limited to): 

 Clearing; 
 domestic animals;  
 invasive plants;  
 effluent and waste dispersion;  
 changes in hydrology and hydraulics; 
 increasing access due to fire trails and other tracks; and  
 firewood collection. 

Particular attention should be paid to relevant Key Threatening Processes identified and listed 
under the Biodiversity Conservation Act 2016. Mechanisms to abate threats to ESAs (such as 
implementing codes of practice, best management practice, alternative designs and operations, 
control technology and buffers between remnant vegetation and small holdings) should be 
considered.   

Council should recognise that buffers may be necessary between environmentally sensitive areas 
and other land uses. The size of the buffer will vary depending on the nature or activity being 
undertaken and the level of management control required to prevent or minimise adverse impacts. 
Provisions should be made to rigorously assess any developments within environmentally sensitive 
areas and adjoining buffers to prohibit land uses and activities that threaten the ecological integrity, 
values and function of the area.   

Some forms of development adjacent to national parks and reserves can impact on their values 
and should be avoided or restricted.  Council should consider how these areas could be buffered 
from incompatible development and activities so that potential conflicts can be minimised. 

The Departments Guidelines for Developments adjacent to NPWS Estate have been designed to 
assist Councils when they are assessing development on lands adjoining NPWS estate.  However, 
the issues identified in these guidelines are also relevant when considering buffers for protection of 
environmentally sensitive areas. 
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ATTACHMENT C   

HEV Criteria and Identification Methods at the Property Scale  

High Environmental Value (HEV) Criteria 
and Components 

Property Scale HEV Identification Method 

Criterion 1. Sensitive Biodiversity Mapped on the Biodiversity Values Map 

1.1 Biodiversity Values Map 
 

a. Identify the parts of the land on the Biodiversity Values map 
which can be viewed at 
https://www.environment.nsw.gov.au/topics/animals-and-
plants/biodiversity-offsets-scheme/about-the-biodiversity-
offsets-scheme/when-does-bos-apply/biodiversity-values-
map. 

b. Inspect those mapped areas on the land to verify accuracy 
and map as HEV where the map is accurate. 

Criterion 2. Native vegetation of high conservation value 

2.1 Over-cleared vegetation types a. Identify Plant Community Types (PCTs) on the land through 
field work. 

b. Register and visit the Vegetation Information System 
(VIS) database at vis@environment.nsw.gov.au. 

c. Use the VIS to determine whether the % cleared status 
of the PCTs identified through field work on the land is 
above 70%. 

d. Map all PCTs on the land with the % cleared above 
70% as HEV. 

2.2 Vegetation in over-cleared landscapes 
(Mitchell landscapes) 

 

a. Identify over-cleared Mitchell landscapes by viewing map 
data from the SEED portal https://www.seed.nsw.gov.au/ – 
selecting NSW (Mitchell Landscapes) – latest version, 
selecting Show on Seed Map and viewing the View Over 
Cleared Land Status. 

b. Map all native vegetation on the land as HEV if it is in an 
over-cleared Mitchell landscape. 

2.3 Threatened Ecological Communities - 
any vulnerable, endangered, or critically 
endangered ecological community listed 
under the BC Act, the FM Act 1994 or the 
EPBC Act and not mapped on the BV map 

a. Identify Plant Community Types (PCTs) on the land through 
field work. 

b. Register and visit the VIS database at  
vis@environment.nsw.gov.au. 

c. Use the VIS to determine whether the PCTs on the land 
have Threatened Ecological Community (TEC) Status. 

d. If not identified as a TEC from steps a – c above, then refer 
to the NSW Threatened Species Scientific Committee 
determinations to consider whether the any of the PCTs 
accords with the determinations. 

e. Map all PCTs on the land that are TECs as HEV. 
2.4 100m buffer on Coastal Wetlands and 
Littoral Rainforest areas as per the Coastal 
Management SEPP 2018 

a. Locate the land on the SEPP Coastal Management SEPP 
maps available at 
https://webmap.environment.nsw.gov.au/PlanningHtml5Viewe
r/?viewer=SEPP_CoastalManagement 

b. Map any parts of the land shown as proximity areas for 
Coastal Wetlands and Littoral Rainforest as HEV. 

Criterion 3. Threatened species 

3.1 Key habitat for 
threatened species 
(vulnerable, 
endangered, or 
critically 
endangered 
species listed under 
BC Act) 
 

Key breeding 
habitats with known 
breeding occurrence 
 

a. Search BioNet for threatened species records on and within 
5km of the land 

b. Undertake field work to identify potential breeding habitats on 
the land for threatened species. 

c. Either assume breeding occurrence and map identified 
breeding habitats on the land as HEV or undertake targeted 
surveys during the breeding season and map theses habitats 
as HEV if breeding occurs there. 

Core Koala Habitat  
 

a. Check council records for approved comprehensive or 
individual property Koala Plans of Management (KPoM). 

b. Identify areas of core koala habitat on the land mapped in any 



 

48–52 Wingewarra Street, Dubbo NSW 2830  | PO Box 2111 Dubbo NSW 2830 | dpie.nsw.gov.au | 11 

High Environmental Value (HEV) Criteria 
and Components 

Property Scale HEV Identification Method 

approved KPoM and map these areas as HEV. 
c. If there are no approved KPoMs, then undertake field work in 

accordance with the relevant State Environmental Planning 
Policy (SEPP) for koalas, e.g. SEPP (Koala Habitat 
Protection) 2020, to determine whether Core Koala Habitat is 
present on the land. 

d. Map any core koala habitat identified on the land through field 
work as HEV. 

Habitat for known 
populations of 
species-credit-
species and SAII 
entities (species-
credit species and 
SAII entities are 
identified in the 
Threatened 
Biodiversity Data 
Collection)  

a. Search BioNet for threatened species records on and within 
5km of the land. 

b. Undertake field work to identify populations of threatened 
species credit species on the land and their habitats. 

c. Map all habitats of known populations of species credit 
species on the land as HEV.  

 
The Biodiversity Assessment Method and the Department’s survey 
assessment guidelines should be referred to for suitable habitat 
assessment methodologies.  
 
If a recent Biodiversity Development Assessment Report has been 
prepared for the land, then this could be referred to in support of 
demonstrating how this criterion has been considered.  
 

Key habitats for 
migratory species 

a. Search BioNet for threatened migratory species records on 
and within 5km of the land. 

b. Undertake field work to identify habitats of threatened 
migratory species on the land. 

c. Map all habitats of threatened migratory species on the land 
as HEV.  

Criterion 4. Wetlands, rivers, estuaries & coastal features of high environmental value 

4.1 Nationally important wetlands 
 
Note: Rivers and their riparian areas 
comprising HEV are included in the 
Biodiversity Values Map under HEV 
Criterion 1 as protected riparian land 

a. Search the Directory of Important Wetlands in Australia for 
those occurring in NSW available at 
http://www.environment.gov.au/cgi-
bin/wetlands/search.pl?smode=DOIW. 

b. Identify any nationally important wetlands listed in the 
directory that occur on the land and map these areas as HEV. 

4.2 Vulnerable Estuaries and ICOLLs a. Identify whether any vulnerable estuaries or ICOLLs occur on, 
or in the vicinity of, the land by reviewing the maps available 
at 
https://datasets.seed.nsw.gov.au/dataset/vulnerableestuariesa
ndicolls. 

b. Map any vulnerable estuaries or ICOLLs that occur on, or in 
the vicinity of, the land as HEV. 

Criterion 5. Areas of geological significance 

5.1 Karst landscapes a. Identify whether limestone outcrops or caves occur on the 
land. 

b. Consider any additional Karst landscapes that occur in the 
vicinity of the land, with reference to the NSW Government’s 
Guide to New South Wales Karst and Caves available at 
https://www.environment.nsw.gov.au/-/media/OEH/Corporate-
Site/Documents/Land-and-soil/nsw-karst-cave-guide-
110455.pdf and any other available karst mapping, such as 
karts maps associated with local environmental plans. 

c. Map any limestone outcrops or caves on the land and any 
other karst landscapes that occur in the vicinity of the land as 
HEV. 

5.2 Sites of geological significance included 
in the State Heritage Register or Heritage 
Inventory 
 

a. Identify whether the land contains, or is in the vicinity of, the 
sites of geological significance. 

b. Map any sites of geological significance that occur on, or in 
the vicinity of, the land as HEV. 

 


