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1.1 Background 

The proposal is described in detail in the Statement of Environmental Effects (SEE) and generally is 

described as the construction of a secondary dwelling on Lot 165 DP 251390, commonly known as 

No. 2 Trooper Place, Clifton Grove.  

 

The site is located on the southern side of Trooper Place, being the second property west of 

Coolabah Drive. The site is an irregular shaped lot with frontage and access to Trooper Place. The 

site currently contains one primary dwelling and outbuildings.  

 

Figure 1 and 2 show the location of the site and improvements, noting that a new 4 bay has been 

constructed in the south-east corner of the site.  

 

 

 

 

Figure 1: Subject 

Site  

   

 

 

 

 

Figure 2: Aerial of 

subject site 
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The proposal comprises the construction of a detached secondary dwelling to the east of the 

existing primary dwelling. The two are separated by a gravel driveway and embankment up to the 

elevated garden area at the front of the 4-bay shed. The secondary dwelling is a single storey 

cottage with two bedrooms with front and rear verandahs. The proposal does not comply with the 

maximum total floor area development standard under the Housing SEPP (clause 52(2)(c)(i) - which 

prescribes a maximum total floor area of 60m². The secondary dwelling is proposed to be 88m² 

(excluding verandahs and storage loft). 

 

Notwithstanding the contravention of the development standard, the proposal is considered to be 

consistent with the principles of the Housing SEPP and the objectives of the zone within which the 

development is to be carried out. There are sufficient environmental planning grounds to justify the 

contravention in this instance including a lack of adverse amenity impacts and positive social 

considerations as a result of the development. 

 

This written request has been prepared to provide a detailed assessment in accordance with the 

statutory requirements of cl4.6 of the Orange LEP 2011 so that the consent authority can exercise 

its power to grant development consent, notwithstanding the contravention to the Housing SEPP 

development standard. 

 

1.2 Material Relied Upon 

This Variation Request has been prepared based on the DA Plan set submitted with the DA package.  

 

This Variation Request should be read in conjunction with the detailed environmental planning 

assessments contained in the DA documentation submitted with the DA and documents appended 

thereto. 
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2.1 SEPP (Housing) 2021 Chapter 3 Diverse Housing, Part 1 Secondary dwellings 

Chapter 3 Diverse housing, Part 1 Secondary dwellings provide that the proposal is considered, as 
follows:  
 
Division 1 Preliminary 
 
49   Definitions 
 
In this Part— 
 
development for the purposes of a secondary dwelling includes the following— 
(a)  the erection of, or alterations or additions to— 

(i)  a secondary dwelling, or 
(ii)  an ancillary structure within the meaning of Schedule 1, 

(b)  alterations or additions to a principal dwelling for the purposes of a secondary dwelling. 
 
residential zone means the following land use zones or an equivalent land use zone— 
(a)  - (d) ….. 
(e)  Zone R5 Large Lot Residential. 
 
50   Application of Part 
 
This Part applies to development for the purposes of a secondary dwelling on land in a residential 
zone if development for the purposes of a dwelling house is permissible on the land under 
another environmental planning instrument. 
 
51   No subdivision 

Development consent must not be granted for the subdivision of a lot on which development has 
been carried out under this Part. 

 
Division 2 Secondary dwellings permitted with consent 
 
52   Development may be carried out with consent 
 
(1)  Development to which this Part applies may be carried out with consent. 
(2)  Development consent must not be granted for development to which this Part applies unless— 
(a)  no dwellings, other than the principal dwelling and the secondary dwelling, will be located on 
the land, and 
(b)  the total floor area of the principal dwelling and the secondary dwelling is no more than the 
maximum floor area permitted for a dwelling house on the land under another environmental 
planning instrument, and 
(c)  the total floor area of the secondary dwelling is— 

(i)  no more than 60m2, or 
(ii)  if a greater floor area is permitted for a secondary dwelling on the land under another 
environmental planning instrument—the greater floor area. 

 
53   Non-discretionary development standards—the Act, s 4.15 
 
(1)  The object of this section is to identify development standards for particular matters relating to 
development for the purposes of a secondary dwelling that, if complied with, prevent the consent 
authority from requiring more onerous standards for the matters. 
(2)  The following are non-discretionary development standards in relation to the carrying out of 
development to which this Part applies— 
(a)  for a detached secondary dwelling—a minimum site area of 450m2, 
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(b)  the number of parking spaces provided on the site is the same as the number of parking 
spaces provided on the site immediately before the development is carried out. 
 

Previous development assessment of similar proposals by Orange City Council have noted the 

following: 

The major issue in the assessment of this application relates to the need for a Section 
4.6 variation to a development standard. This has been required due to the poor 
construction of Section 52(2)(c) of SEPP (Housing) which enables consent to be 
granted where: 

(c)  the total floor area of the secondary dwelling is - 

(i)  no more than 60m2, or 

(ii)  if a greater floor area is permitted for a secondary dwelling on the land under another 
environmental planning instrument—the greater floor area. 

The underlined phrase effectively prevents any application made under the SEPP from 
accessing the percentage rule normally available under Clause 5.4 of the LEP. This is 
not logical given that if the use were permissible “on the land” under the LEP the 
application would not be made under the SEPP in the first instance. 

 

2.1.1 Orange LEP 2011 – R5 Zone Objectives 

The Land Use Table in Part 2 of the LEP specifies the objectives of the R5 Large Lot Residential 

zone as follows: 

 

Zone R5 Large Lot Residential zone 

1   Objectives of zone 

•   To provide residential housing in a rural setting while preserving, and minimising impacts 

on, environmentally sensitive locations and scenic quality. 

•   To ensure that large residential lots do not hinder the proper and orderly development of 

urban areas in the future. 

•   To ensure that development in the area does not unreasonably increase the demand for 

public services or public facilities. 

•   To minimise conflict between land uses within this zone and land uses within adjoining 

zones. 

•   To provide for student housing in close proximity to the Charles Sturt University. 

•   To ensure development is ordered in such a way as to maximise public transport 

patronage, and encourage walking and cycling, in close proximity to settlement. 

•   To ensure development along the Southern Link Road has an alternative access. 

 

The proposed land use is defined as a type of residential landuse which is permissible with 

development consent in the R5 Zone (of Orange LEP 2011) pursuant to the SEPP (Housing) 

2021.  
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2.1.2 Clause 4.6 – Exceptions to Development Standards 

Clause 4.6(1) of the Orange LEP 2011 (OLEP 2011) states the objectives of the clause as follows: 

(a) to provide an appropriate degree of flexibility in applying certain development 
standards to particular development, 

(b) to achieve better outcomes for and from development by allowing flexibility in particular 
circumstances. 

In the Judgment of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 

(“Initial Action”) (see Section 4.7), Preston CJ ruled that there is no provision that requires the 

applicant to demonstrate compliance with these objectives for the consent authority to be satisfied 

that the development achieves these objectives. Furthermore, neither cl4.6(3) nor cl4.6(4) 

expressly or impliedly requires that development that contravenes a development standard 

“achieve better outcomes for and from development”. 

 

Accordingly, the remaining subclauses of cl4.6 provide the operable provisions and preconditions 

which must be satisfied before a consent authority may grant development consent to a 

development that contravenes a development standard imposed by an environmental planning 

instrument. 

Clause 4.6(2) provides that: 

(2) Development consent may, subject to this clause, be granted for development even though 
the development would contravene a development standard imposed by this or any other 
environmental planning instrument. However, this clause does not apply to a development 
standard that is expressly excluded from the operation of this clause. 

The Total Floor Area (maximum) within the Housing SEPP for secondary dwellings in a R5 zone is a 

development standard and not expressly excluded from the operation of cl4.6 and accordingly, 

consent may be granted. 

Clause 4.6(3) relates to the making of a written request to justify an exception to a development 

standard and states: 

(3) Development consent must not be granted for development that contravenes a 
development standard unless the consent authority has considered a written request from the 
applicant that seeks to justify the contravention of the development standard by 
demonstrating: 

(a) that compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case, and 

(b) that there are sufficient environmental planning grounds to justify contravening the 
development standard. 

2.1.3 The proposed development does not comply with the Total Floor Area for a secondary dwelling in a 

R5 zone pursuant to clause 52 of Chapter 3 Diverse housing, Part 1 Secondary dwellings of the 

SEPP (Housing) 2021. However, strict compliance is considered to be unreasonable and 

unnecessary in the circumstances of this case as detailed in Section 5.2. 

 

In addition, there are considered to be sufficient environmental planning grounds to justify 

contravening the development standard as detailed in Section 5.2. 
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Clause 4.6(4) provides that consent must not be granted for development that contravenes a 

development standard unless: 

(4) Development consent must not be granted for development that contravenes 
a development standard unless: 

(a) the consent authority is satisfied that: 

(i) the applicant’s written request has adequately addressed the matters 
required to be demonstrated by subclause (3), and 

(ii) the proposed development will be in the public interest because it 
is consistent with the objectives of the particular standard and the 
objectives for development within the zone in which the development is 
proposed to be carried out, and 

(b) the concurrence of the Secretary has been obtained. 

Sections 5.2 and 5.3 of this written request address the matters required under cl4.6(4)(a) of the 

LEP and Section 5.4 addresses cl4.6(4)(b). 

 

Clause 4.6(5) provides that: 

(5) In deciding whether to grant concurrence, the Secretary must consider: 

(a) whether contravention of the development standard raises any matter of significance 
for State or regional environmental planning, and 

(b) the public benefit of maintaining the development standard, and 

(c) any other matters required to be taken into consideration by the Secretary before 
granting concurrence. 

Section 5.5 of this written request addresses the matters required under cl4.6(5) of the planning LEP. 

Clauses 4.6(6), (8), (8A) and (8B) are not relevant to the proposed development and cl4.6(7) is an 

administrative clause requiring the consent authority to keep a record of its assessment under this 

clause after determining a development application. 
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The application proposes the construction of a secondary dwelling at No. 2 Trooper Place, Clifton 

Grove.  

The new dwelling is proposed to have a total floor area of 88m² (excluding the verandah and loft 

storage).  

SEPP Housing development standard: 60m².  

Proposed variation: 28m² or 46.67%. 

 

Figure 5: Extract of proposed floor plan of the secondary dwelling 
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4.1 Introduction 
 

The proposed variation to the development standard has been considered in light of the evolving 

methodology and “tests” established by the NSW Land & Environment Court (the Court) and the 

following subsections provide a brief summary of key Judgments in regard to variations under the 

former SEPP 1 and cl4.6 of the SILEP. 

 

4.2 Winten Developments Pty Ltd v North Sydney Council [2001] 

 
Through the Judgment in Winten Developments Pty Ltd v North Sydney Council [2001] NSWLEC 

46 (“Winten”) the Court established a ‘5-part test’ for considering whether strict compliance with a 

development standard is unreasonable or unnecessary in a particular case. The elements of this 

test can be summarised as: 

 

• Is the planning control a development standard? 

• What is the underlying object or purpose of the standard? 

• Is compliance with the standard consistent with the aims of the policy, and in particular, does 

compliance with the standard tend to hinder the attainment of the objects specified in s 5(a)(i) 

and (ii) of the Environmental Planning & Assessment Act 1979? 

• Is compliance with the development standard unnecessary or unreasonable in the 

circumstances of the case? 

• Is the objection well founded? 

•  

The 1st ‘test’ continues to be relevant and is a precondition for the application of cl4.6 – see Section 

5.1. 

 

The 2nd ‘test’ is required to be demonstrated under cl4.6(4)(a)(ii) – see Section 5.2. 

 

The 3rd ‘test’ was specific to cl3 of SEPP 1 and has not been transferred to cl4.6 of the SILEP. 

Notwithstanding, in Initial Action (see below), Preston CJ indicated that it is reasonable to infer that 

“environmental planning grounds” as stated in under cl4.6(3)(b), means grounds that relate to the 

subject matter, scope and purpose of the EPA Act, including the objects in s1.3 of the EP&A Act – 

see Section 5.2.2. 

 

The 4th ‘test’ is required to be demonstrated under cl4.6(3)(a) - see Section 5.1.  

 

The 5th ‘test’ is analogous to cl4.6(4)(a) – see Section 5.3. 

4.3 Wehbe v Pittwater Council [2007] 

 
The 5-part test under Winten was later supplemented by the Judgment in Wehbe v Pittwater Council 

[2007] LEC 827 (“Wehbe”) where Chief Justice Preston expressed the view that there are 5 different 

ways in which an objection to a development standard may be assessed as being well founded and 

that approval of the objection may be consistent with the aims of SEPP 1. These included: 
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1. Notwithstanding the non-compliance, is the proposal consistent with the relevant 

environmental or planning objectives? 

 

2. Is the underlying objective or purpose of the development standard not relevant to the 

development with the consequence that compliance is unnecessary? 

 

3. Would the underlying objective or purpose of the development standard be defeated or 

thwarted if compliance was required with the consequence that compliance is unreasonable? 

 

4. Has the development standard been virtually abandoned or destroyed by the consent 

authority’s own actions in granting consents departing from the standard and hence 

compliance with the standard is unnecessary and unreasonable? 

 

5. Is the zoning of the particular land unreasonable or inappropriate such that the development 

standard appropriate for that zoning was also unreasonable or unnecessary as it applied to 

that land and therefore, compliance with the standard would be unreasonable or unnecessary? 

 
4.4 Four2Five Pty Ltd v Ashfield Council [2015] 

 

In the Judgment of Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009 (“Four2Five”) 

Pearson C expanded on the earlier Judgments of Winten and Wehbe, indicating that whilst 

consistency with zoning and standard objectives of the development standard is addressed 

specifically in cl4.6(4)(a)(ii), there remains an onus of also demonstrating that there are “sufficient 

environmental planning grounds” such that compliance with the development standard is 

unreasonable or unnecessary. Furthermore, that the environmental planning grounds must be 

particular to the circumstances of the proposed development rather than public benefits that could 

reasonably arise from a similar development on other land. 

 

The environmental planning grounds that support the proposed variation to the development 

standard in this circumstance are to be detailed in the Statement of Environmental Effects and 

summarised in Section 5.2 of this variation request. 

 
4.5 Randwick City Council v Micaul Holdings Pty Ltd [2016] 

 

In his Judgment of Randwick City Council v Micaul Holdings Pty Ltd [2016] NSWLEC 7 (‘Micaul’) 

Preston CJ made it clear that development consent cannot be granted for a development that 

contravenes a development standard unless the consent authority: 

 

(a) has considered a written cl 4.6 objection seeking to vary the development standard as required 

by cl4.6(3) of the SILEP; 

 

(b) is satisfied that the cl4.6 objections adequately addressed the matters required to be 

demonstrated by cl4.6(3) (as required by cl4.6(4)(a)(i)); 

 

(c) is satisfied that the development will be in the public interest because it is consistent with the 

objectives of the particular standard and the objectives for development within the zone in 

which the development is proposed to be carried out as required by cl4.6(4)(a)(ii). 
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In addition, Preston CJ elucidated that the consent authority does not have to be directly satisfied 

that compliance with the development standard is unreasonable or unnecessary in the 

circumstances of the case – only that it be indirectly satisfied that the applicant’s written request 

adequately addresses the matters in cl4.6(3) that compliance with the development standard is 

unreasonable or unnecessary. 

Furthermore, Preston CJ confirmed that an established means of demonstrating that compliance 

with a development standard is unreasonable or unnecessary is to establish that a development 

would not cause environmental harm and is consistent with the objectives of the development 

standard. 

4.6 Moskovich v Waverley Council [2016] 
 

Providing further guidance on the interpretation of cl4.6 compared to its predecessor SEPP 1, the 

Judgment in Moskovich v Waverley Council [2016] NSWLEC 1015 (‘Moskovich’) outlines that 

cl4.6(3)(a) is similar to cl 6 of SEPP 1 and the ways of establishing that contravention of a 

development standard is well founded expressed in Wehbe (e.g. “achieving” the objectives of the 

development standard) are equally appropriate for the consideration of cl4.6(3)(a). 

 

However, cl4.6(4)(a)(ii) has different wording to SEPP 1 and requires the consent authority to be 

satisfied that the proposed development is in the public interest because it is “consistent” with 

objectives of the development standard and objectives for the zone rather than “achieving” the 

objectives. Consequently, the considerations of cl4.6(3)(a) and cl4.6(4)(a)(ii) are different with the 

achievement test being more onerous and requiring justification in ‘ways’ such as those expressed 

in Wehbe. 

 

Accordingly, whilst the Judgments in Winten and Wehbe related to variation requests under SEPP 

1, the methodology and reasoning expressed in those Judgments continues to be the accepted 

basis upon which to assess variation requests pursuant to cl 4.6 with minor areas of differing 

interpretation. 

 

4.7 Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 
 

In the Judgment of Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 (‘Initial 

Action’), Preston CJ indicated that cl4.6 does not directly or indirectly establish a test that a non-

compliant development should have a neutral or beneficial effect relative to a compliant 

development. For example, a building that exceeds a development standard that has adverse 

amenity impacts should not be assessed on the basis of whether a complying development will have 

no adverse impacts. Rather, the non-compliance should be assessed with regard to whether the 

impacts are reasonable in the context of achieving consistency with the objectives of the zone and 

the objectives of the development standard. 

 

In addition, Preston CJ ruled that cl4.6 does not directly or indirectly establish a “test” that a 

development which contravenes a development standard results in a “better environmental 

planning outcome” relative to a development that complies with the development standard. In fact, 

there is no provision in SILEP that gives substantive effect to the objectives of cl4.6 stated in 

cl4.6(1)(a) and (b). That is to say, neither cl4.6(3) nor (4) expressly or impliedly requires that 

development that contravenes a development standard “achieve better outcomes for and from 

development”. 
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Furthermore, Preston CJ ruled that it is incorrect to hold that the lack of adverse amenity impacts 

on adjoining properties is not a sufficient ground justifying the development contravening the 

development standard, when one way of demonstrating consistency with the objectives of a 

development standard is to show a lack of adverse amenity impacts. 

 

4.8 Summary of the Case Law Methodology and Tests 
The collective methodology and tests described above has been applied to the assessment at 

Section 5 and can be summarised in the following steps: 

 

1. Step 1 - Is the planning control that the applicant seeks to contravene a development 

standard? 

 

2. Step 2 - Is the consent authority satisfied that the applicant’s written request seeking to justify 

the contravention of the development standard has adequately addressed the matters 

required by cl 4.6(3) by demonstrating that: 

(a) compliance is unreasonable or unnecessary; and 

(b) there are sufficient environmental planning grounds to justify contravening the 

development standard? 

 

3. Step 3 - Is the consent authority satisfied that the proposed development will be in the public 

interest because it is consistent with the objectives of the particular development standard that 

is contravened and the objectives for development for the zone in which the development is 

proposed to be carried out? 

 

4. Step 4 - Has the concurrence of the Secretary of the Department of Planning and Environment 

been obtained? 

 

5. Step 5 - Where the consent authority is the Court, has the Court considered the matters in 

cl4.6(5) when exercising the power to grant development consent for development that 

contravenes a development standard. 
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5.1 Step 1 - Is the planning control a development standard? 

This question is the 1st ‘test’ in Winten. The Total Floor Area of a Secondary Dwelling in Chapter 

3, Part 1 Secondary Dwellings, Division 2, clause 52 of the SEPP (Housing) 2021 is a 

development standard, defined in Section 1.4 of the EP&A Act as follows: 

“development standards means provisions of an environmental planning instrument or 
the regulations in relation to the carrying out of development, being provisions by or under 
which requirements are specified or standards are fixed in respect of any aspect of 
that development, including, but without limiting the generality of the foregoing, 
requirements or standards in respect of: 

(a)  the area, shape or frontage of any land, the dimensions of any land, buildings or 
works, or the distance of any land, building or work from any specified point. 
 

The development standard is not expressly excluded from the operation of cl4.6 and accordingly, 

consent may be granted pursuant to cl4.6. 

5.2 Step 2 – Pursuant to cl4.6(4)(a), is the consent authority satisfied that the written request 
adequately addresses the matters in Clause 4.6(3)? 
 

5.2.1 Clause 4.6(3)(a) – compliance is unreasonable or unnecessary in the circumstances 

of the case 

To demonstrate that compliance with the total floor area development standard is unreasonable or 

unnecessary, this written request relies upon: 

 

1. The 2nd ‘test’ in Winten and the 1st and 2nd ‘ways’ in Wehbe – i.e. the underlying 

objectives or purpose of the standard is satisfied or the objectives are not relevant; and 

 

2. The 4th ‘way’ in Wehbe - the development standard has been virtually abandoned or 

destroyed by the consent authority’s own actions. 

 

These aspects are discussed in the following paragraphs. 

 

5.2.2 The underlying objectives (principles of the Policy) or purpose of the standard 

 
Clause 3 of the Housing SEPP states the principles of the policy as being as follows: 
 
3 Principles of Policy 

The principles of this Policy are as follows— 

 

(a)  enabling the development of diverse housing types, including purpose-built rental 

housing 

 

Comment: Not applicable to this application. 

 

(b)  encouraging the development of housing that will meet the needs of more vulnerable 

members of the community, including very low to moderate income households, seniors 

and people with a disability 
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Comment: Not applicable to this application.  

 
(c)  ensuring new housing development provides residents with a reasonable level of 

amenity 

 

Comment: residents of the primary and secondary will share the amenity of the property while being 

sufficiently separated to ensure their own privacy. Privacy is achieved by orientation of the second 

dwelling, elevated position of the dwelling with substantial plants and garden beds separating the 

two dwellings. 

 

(d)  promoting the planning and delivery of housing in locations where it will make good use 

of existing and planned infrastructure and services 

 

Comment: secondary dwellings are permitted in this case via the SEPP. It will provide additional 

accommodation on the land that will assist housing, where the site is well established and 

adequately serviced.  

 

(e)  minimising adverse climate and environmental impacts of new housing development 

 

Comment: a BASIX Certificate is submitted with the DA.  

 

(f)  reinforcing the importance of designing housing in a way that reflects and enhances its 

locality 

 

Comment: The secondary dwelling has been designed to complement the existing dwelling and not 

detract from the attractiveness of the existing property.  

 

(g)  supporting short-term rental accommodation as a home-sharing activity and contributor 

to local economies, while managing the social and environmental impacts from this use 

 

Comment: Not applicable to this application.  

 

(h)  mitigating the loss of existing affordable rental housing 

 

Comment: Not applicable to this application.  

 

5.2.3 Clause 4.6(3)(b) – There are sufficient environmental planning grounds to justify 

contravening the development standard 

As set out in Four2Five, when a development standard is sought to be varied, there is an onus 

on the Applicant to demonstrate that there are “sufficient environmental planning grounds” such 

that compliance with the development standard is unreasonable or unnecessary and these 

environmental planning grounds must be particular to the circumstances of the proposed 

development rather than grounds that could reasonably apply a similar development on any other 

land. 
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In this case, the following environmental planning grounds support the proposal: 

• A variation of the development standard is justified in this case because it is demonstrated that 

the proposal satisfies the objectives of the R5 Large Lot Residential zone the Orange LEP 

2011 and the principles of the SEPP (Housing) 2021 policy as they relate to secondary 

dwellings. 

 

• The proposed secondary dwelling has a high degree of compliance with the other relevant 

LEP and DCP provisions. 

 

• The proposed secondary dwelling is considered compatible with the land use pattern in this 

area.  

 

• A variation of the total floor area control to allow the proposed secondary dwelling on a large 

residential allotment does not diminish the practical occupation of the land for its intended 

landuse.  

 

• It is demonstrated that non-compliance with the development standard does not generate 

unacceptable impacts in the locality. 

 

• It is considered that the secondary dwelling on a large residential lot in Clifton Grove will 

provide residents with reasonable amenity, makes use of existing infrastructure and services, 

does not adversely impact the climate and given the relationship to the overall size of the lot 

will read as consistent with the character of Clifton Grove. 

 

• Floor area requirements for secondary dwellings are a blunt assessment tool aimed at 

achieving good design outcomes, whilst at the same time making efficient use of the land at 

densities likely to achieve a reasonable return for the development; and at the same time 

ensuring that neighbourhood character and amenity is not excessively compromised. 

 

• The variation is considered acceptable in this case due largely to the size of the rural 

residential allotment and the fact that the secondary dwelling would have an allowable floor 

area if it were permissible in the zone under the LEP. As the proposed development is a 

secondary dwelling and is situated on a parcel of land that is not typical of an urban area, the 

variation is considered to be acceptable in this instance as the effect of the proposal on the 

surrounding development will be minimal. 

 

• Strict compliance with the 60m2 standard under the SEPP (Housing) 2021 would not 

necessarily defeat or thwart the underlying objective or purpose of the development standard. 

However, the proposal is considered to be consistent with the objectives of the development 

standard. 

 

• The variation is not dissimilar to others supported by Orange City Council, particularly where 

the other environmental planning grounds for support are achieved.  
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• The applicant is not seeking to prove abandonment of the development standard. However, it 

is noted that other land holdings within close proximity to the subject site would most likely 

encounter this issue themselves. 

 

• The zoning of the land remains reasonable and appropriate for the site. It is considered that 

insistence on full compliance with Clause 52(2) for this site is unreasonable, and unnecessary 

in this case. 

 

• The written request adequately addresses the variation criteria of the clause. 

 
Step 3 - Pursuant to cl4.6(4)(b), is the consent authority satisfied that the development will 

be in the public interest because it is consistent with the objectives of the development 

standard and the objectives of the zone? 

As outlined above the Proposal achieves and is therefore consistent with the SEPP Housing 

Policy principles relevant to the total floor area development standard. 

However, the consent authority must also be satisfied that the development will be consistent 

with the objectives of the R5 Large Lot Residential Zone which are expressed in the Land Use 

Table to cl2.3 of the LEP as follows: 

 

•   To provide residential housing in a rural setting while preserving, and minimising impacts on, 

environmentally sensitive locations and scenic quality. 

•   To ensure that large residential lots do not hinder the proper and orderly development of urban 

areas in the future. 

•   To ensure that development in the area does not unreasonably increase the demand for public 

services or public facilities. 

•   To minimise conflict between land uses within this zone and land uses within adjoining zones. 

•   To provide for student housing in close proximity to the Charles Sturt University. 

•   To ensure development is ordered in such a way as to maximise public transport patronage, 

and encourage walking and cycling, in close proximity to settlement. 

•   To ensure development along the Southern Link Road has an alternative access. 

 

The Proposal is consistent with the objectives of the R5 Zone for the following reasons: 

 

•   To provide residential housing in a rural setting while preserving, and minimising 

impacts on, environmentally sensitive locations and scenic quality. 

 

Comment: The proposal seeks approval to construct a small secondary cottage to be occupied in 

conjunction with the primary residential use of the land. The siting, orientation, design and 

appearance of the dwelling will have minimal impacts on the site or surrounding properties. It will 

be visible from Trooper Place (but not dominant) and is not visible from the neighbouring properties 

to the east or west – both being screened by large, mature trees and vegetation on each property.  

 

•   To ensure that large residential lots do not hinder the proper and orderly development of 

urban areas in the future. 

 

Comment: The site is part of the Clifton Grove estate. It is surrounded by similar sized properties. 
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The estate is not part of Council’s land release program.  

 

•   To ensure that development in the area does not unreasonably increase the demand for 

public services or public facilities. 

 

Comment: The proposal will not increase the need for public services or facilities beyond that 

reasonably expected. 

 

•   To minimise conflict between land uses within this zone and land uses within adjoining 

zones. 

 

Comment: No conflict. The site borders RE1 zoned land to the south but the proposed dwelling is 

site towards the middle of the site, not towards the southern boundary.  

 

•   To provide for student housing in close proximity to the Charles Sturt University. 

 

Comment: At same stage the dwelling could be occupied by a university student or similar. Its 

design and location is well suited to this use.  

 

•   To ensure development is ordered in such a way as to maximise public transport 

patronage, and encourage walking and cycling, in close proximity to settlement. 

 

Comment: No change to the existing access to roads, reserves.  

 

•   To ensure development along the Southern Link Road has an alternative access. 

 

Comment: Not applicable to this application.  

 

Accordingly, it follows that the proposed development is in the public interest because it is consistent 

with the SEPP Housing policy principles in relation to the development standard and the objectives 

of the R5 Large Lot Residential Zone under the Orange LEP 2011. 

 

5.3 Step 4 - Clause 4.6(4)(b) – The Concurrence of the Secretary has been obtained 

On 21 February 2018, the Secretary of the Department of Planning and Environment issued a 

Notice (‘the Notice’) under cl64 of the Environmental Planning and Assessment Regulation 2000 

(the EP&A Regulation) providing that consent authorities may assume the Secretary’s concurrence 

for exceptions to development standards for applications made under cl4.6 of the SILEP or SEPP 1 

subject to certain conditions. 

As Orange LEP 2011 adopts cl4.6 of the SILEP and the conditions of the Notice are not relevant in 

this instance, the consent authority for the Proposal may assume concurrence in respect of the 

variation requested to the Total Floor Area for a secondary dwelling (Cl.52) development standard 

under the LEP. 

In addition, the Court has power to grant development consent to the proposed development even 

though it contravenes the development standard, without obtaining or assuming the concurrence of 

the Secretary by reason of s39(6) of the Land and Environment Court Act 1979 (the Court Act). 
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5.4 Step 5 - Clause 4.6(5) - Concurrence Considerations 

In the event that concurrence cannot be assumed pursuant to the Notice, cl4.6(5) of the LEP 

provides that in deciding whether to grant concurrence, the Secretary must consider: 

(a) whether contravention of the development standard raises any matter of significance 
for State or regional environmental planning, and 

(b) the public benefit of maintaining the development standard, and 

(c) any other matters required to be taken into consideration by the Secretary before 
granting concurrence. 

 
Furthermore, in Initial Action, Preston CJ clarified that, notwithstanding the Court’s powers under 

s39(6) of the Court Act, the Court should still consider the matters in cl4.6(5) when exercising the 

power to grant development consent for development that contravenes a development standard. 

Accordingly, the proposed contravention of the maximum total floor area development standard 

has been considered in light of cl4.6(5) as follows: 

 

• The proposed non-compliance does not raise any matter of significance for State or 

regional environmental planning as it is peculiar to the design of the proposed 

development for this particular site and this design is not directly transferrable to any other 

site in the immediate locality, wider region or the State and the scale of the proposed 

development does not trigger any requirement for a higher level of assessment; 

 

• As indicated in Section 5.3, the proposed contravention of the development standard is 

considered to be in the public interest because it is consistent with the objectives of the 

zone and the objectives of the development standard. Accordingly, there would be no 

significant public benefit in maintaining the development standard in this instance; and 

 

• It is considered that there are no other matters of relevance that need to be taken into 

consideration by the Court. 
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The proposed development contravenes the total floor area development standard under clause 52 

of the SEPP (Housing) 2021.  

 

The total floor area control under clause 52 of the Housing SEPP is a development standard and is 

not excluded from the application of cl4.6. 

 

This written request to vary the development standard has been prepared in accordance with 

cl4.6(3) of the LEP and demonstrates that strict compliance with the development standard is 

unreasonable and unnecessary for the following reasons: 

 

• Notwithstanding the contravention of the development standard, the proposed development 

is consistent with the relevant policy principles of the Housing SEPP in relation to the total floor 

area development standard and is consistent with the relevant objectives of the R5 Large Lot 

Residential Zone and therefore, the proposed development is in the public interest; 

 

• Notwithstanding the contravention of the development standard, the proposal will not result 

in significant adverse environmental harm in that the environmental amenity of neighbouring 

properties will be preserved and adverse impacts on the amenity of the locality will be 

minimised to a reasonable level;  

 

In addition, this written request outlines sufficient environmental planning grounds to justify the 

contravention of the total floor area development standard including: 

• a lack of adverse environmental amenity impacts;  

• allows for the orderly and economic development of large lot residential land; 

• maintaining the existing local character and likely future character of the immediate area; 

• the variation is well absorbed within the context of the existing and surrounding area and will 

not be readily perceptible.  

• there is no reasonable argument as to why strict application of the development standard 

should be applied for the subject site and the development given the circumstances outlined.  

Accordingly, this written request can be relied upon by the consent authority in accordance with 

cl4.6(4) of the LEP. 

The consent authority can assume the concurrence of the Secretary pursuant to the Notice issued 

on 21 February 2018. Alternatively, the Court can use its powers under s39(6) of the Court Act and 

be satisfied that contravention of the development standard doesn’t raise any matter of significance 

for State or regional environmental planning, there is no public benefit of maintaining the 

development standard and there are no other relevant matters required to be taken into 

consideration. 

Accordingly, the consent authority can exercise its power pursuant to cl4.6(2) to grant development 

consent to the proposed development notwithstanding the contravention of the development 

standard. 

 

The variation to the standard is worthy of support, which is fundamental to the approval of the 

development application.    

mailto:dmplan@hotmail.com

